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©mteb States: Court of Appeals! 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,477 

United States of America, appellant 

v. 

Roger Benson, Infant, by his Father and Next Friend, 
John W. Benson, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This Court has jurisdiction to entertain this appeal by 
virtue of 28 U. S. C. A., Section 1291. 

STATEMENT of the case 

On February 10, 1947, John W. Benson finished his in¬ 
come tax return, put it in an envelope, and gave it to his 
son, Thomas, to mail. (R. 144). Thomas Benson rushed 
out of the house toward the mail box which was across the 
street. Following him was his younger brother, Roger. 
This was between 10:30 and 11:00 a. m. After leaving the 
house, the boys ran down a five foot bank which was between 
the house and the street. (R. 13, 33). When the boys 
reached the edge of the curb Thomas saw a truck coming 
around the corner from M Street turning into New Jersey 
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Avenue. (R. 35). When Thomas saw the truck he stopped 
and “hollered to Roger to stop” but Roger kept on running 
out into the street. (R. 33, 35). When Roger got out into 
the street he turned and ran up the street and shortly there¬ 
after the truck struck him. (R. 33). 

The evidence appears to indicate that the accident hap¬ 
pened in the vicinity of a water trough which was approxi¬ 
mately 48 feet from the north line of the crosswalk along 
M Street, S. E. At page 165 of the record appears a diagram 
of the scene of the accident. 

Sergeant. Frederick D. Williams was called as a witness 
and testified that he investigated this accident in his capacity 
as a member of the Metropolitan Police Department. He 
arrived at the scene of the accident approximately 25 
minutes after it occurred and was present when photographs 
of the scene were taken. Sergeant Williams stated that 
there were skid marks made by defendant’s truck which 
skid marks were about 40 feet from the north curb of M 
Street on New Jersey Avenue; were approximately 8 feet 
long and were an indicated distance from the curb line. 
(R. 6). Certain photographs taken in his presence were 
identified as plaintiff’s Exhibits 1 and 2. Sergeant Williams 
further testified that according to his report there was no 
evidence of improper driving. He stated that when he 
arrived at the scene of the accident there were cars parked 
along both sides of New Jersey Avenue. The sergeant 
testified that according to the length of the skid marks the 
speed of the truck would probably have been from 15 to 18 
miles per hour. (R. 27). The speed limit at the place where 
the accident occurred was 25 miles per hour. (R. 28). When 
the officer arrived at the scene of the accident the driver of 
the truck stated that he was going between 15 and IS miles 
per hour at the time he turned the corner of M Street, S. E., 
and New Jersey Avenue. 

Thomas Benson testified that he and his younger brother 
ran out of the house and down the path in front of the house 
to mail a letter for their father. (R. 33). Thomas saw de¬ 
fendant’s truck as it turned the corner and hollered to his 
brother Roger to stop. Roger kept right on running past 
Thomas out into the street in front of the truck. Roger 
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ran into the street and then turned and ran up the street 
in front of the truck. (R. 36, 38). Thomas did not know 
whether Roger was running on the left or the right side of 
the street as he ran up New Jersey Avenue. 

At the suggestion of counsel, the Court viewed the scene 
of the accident. At the scene Thomas testified that his 
brother, Roger, was out in the middle of the street when he, 
Thomas, hollered at him. Roger did not stop, but tried to 
get away from the truck by running ahead of it. (R. 51). 
In reply to a question asked at the scene of the accident 
where his brother was hit by the truck Thomas indicated a 
point 8 or 9 feet north of the north line of the crosswalk. 
(R. 54). 

John Benson, an older brother of Roger was called as a 
witness on behalf of plaintiff. John was asked to identify 
plaintiff’s Exhibit 1, as a picture of the truck which hit his 
brother. (R. 69). He stated that Exhibit P-1 was not a 
picture of the truck which hit his brother. John Benson 
testified that when he ran out of the house following the- 
accident, his brother, Roger, was under the defendant’s 
truck. (R. 68). He stated that his brother was lying in the 
street about even with the watering trough on New Jersey 
Avenue and that he was not quite half way toward the east 
side of the street. (R. 72). John told the driver to move 
the truck up; he then took Roger to the hospital. John fur¬ 
ther testified that blood stains in the street were about four 
feet from the gutter on the east side of New Jersey Avenue. 
John also testified that the nearest car parked on the west 
side of New Jersey Avenue was parked about 25 feet from 
the stop sign on New Jersey Avenue. He stated that the 
left wheel of defendant’s truck was over the middle of the 
street line to the left side of the street. (R. 79). 

Mrs. Lillian Benson was called as a witness for plaintiff 
and testified that Roger was almost six years old at the time 
of the accident. (R. 84, 89). 

One Charles Parker was called as a witness on behalf of 
plaintiff. This witness, at the time of the accident, was 
walking along M Street, S. E., near the corner of New Jer¬ 
sey Avenue. He saw defendant’s truck turn into New 
Jersey Avenue and saw Roger running across the street. 
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He testified that Roger looked as if he were running over 
to the water trough and that when Roger was hit he was 
near the water trough. (R. 98, 104). When asked about 
the type of turn defendant’s driver made into New Jersey 
Avenue, Parker stated that the truck made a wide sweeping 
turn. (R. 98, 100). Parker also stated that when the truck 
turned from M Street into New Jersey Avenue, it appeared 
to l>e traveling from 18 and 20 miles per hour. (R. 99). He 
further testified that when he reached the accident which 
was quite soon after it happened the truck was not in the 
center of the street but was an indicated distance from the 
east curb. New Jersey Avenue is approximately 4S feet 
wide. See diagram R-165. This witness, when shown Ex¬ 
hibit =rl for plaintiff, identified it as being a picture of the 
truck involved in the accident. 

Henry Watts, the driver of defendant’s truck, testified 
that on the day of the accident, he was proceeding along 
M Street and turned into New Jersey Avenue. As he turned 
the corner he saw two children running very rapidly out into 
the street. (R. 108). One of the children stood back but 
the other started to run up the street. (R. 108). The 
little boy who continued out into the street was going in the 
direction of the water trough. (R. 110). Defendant’s driver 
put on his brakes, but hit the boy and knocked him down. 
The truck passed over the boy’s body and when the truck 
stopped the little boy was under the tire rack of defendant’s 
truck. (R. 110). Roger Benson came out into the street 
from a point just north of the intersection. (R. 113). Mr. 
Watts further testified that he was traveling from between 
15 to 18 miles an hour along M Street. (R. 118). When he 
made his turn into New Jersey Avenue he slowed down to 
12 or 15 miles per hour. (R. 119). Mr. Watts testified that 
at the first time he saw the boys they ran out from between 
two parked ears on New Jersey Avenue. (R. 119, 120). 
Both defendant’s driver and Thomas Benson testified to 
the same effect as to the path which Roger took in the street. 
The driver testified that Roger ran out into the street and 
turned and ran straight up the street just ahead of the 
truck. (R. 121, 122). When questioned about the type of 
turn he made from M Street the driver stated that he made 
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a turn as close to the right hand side of the street as it was 
possible to make. (R. 128). The driver denied that he was 
across the center of the street when he made his turn. The 
driver also stated that Thomas yelled at Roger, but Roger 
kept right on running. (R. 130). 

At page 141 of the record the Court examined defendant’s 
driver to determine where Roger Benson was in relation to 
the truck after the accident occurred and was informed that 
Roger was under the body of the truck between the motor 
and the transmission. (R. 141). 

Donald Cefaretti was called as a witness on behalf of 
defendant. This witness stated that he investigated the 
accident sued upon here and made a diagram of the scene 
of the accident in his official capacity as a member of the 
U. S. Navy. This diagram was marked Defendant’s Ex¬ 
hibit #3 and appears at page 1G5 of the record (R. 146). 
(Diagram appears to have been marked Defendant’s Ex¬ 
hibit #5.) 


RULES AND REGULATIONS INVOLVED 

Traffic and Motor Vehicle Regulations for the District 
of Columbia. 

Article III Pedestrians’ Rights and Duties. Section 
5. Pedestrians’ Right-of-Way 

(d) Every pedestrian crossing a roadway at any 
point other than within a marked or unmarked cross¬ 
walk shall yield the right-of-w r ay to vehicles upon the 
roadway. 

(e) No pedestrian shall use any roadway between in¬ 
tersections when a vehicle is approaching from either 
direction so as to constitute a hazard for his own safety 
or use such roadway at any time in a negligent or 
reckless manner. 

Article VI Operation of Vehicles. Section 22. Restrictions 

as to Speed 

(c) The speed of any vehicle on any street, highway, or 
bridge in the District of Columbia shall not exceed 25 miles 
per hour, except as hereinafter specifically provided, or as 
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may otherwise be indicated by official signs; Provided , how¬ 
ever, That no vehicle shall be driven on any highway at a 
speed in excess of that indicated as follows for the particular 
district, location, or conditions: 

1. Not to exceed 7 miles per hour in any alley. 

2. Not to exceed 15 miles per hour: 

(A) Vehicles equipped with solid-rubber tires on 
two or more wheels. 

(B) When passing a school building or the grounds 
thereof during school recess or while children are 
going to or leaving school during the opening or 
closing hours. 

(C) When passing a playground marked by official 
playground signs. 

3. Not to exceed 30 miles per hour on such highways 
as may be designated by placing of official signs. 

QUESTION INVOLVED 

Whether a judgment which is not based upon the evidence 
adduced at the trial may be permitted to stand. 

SUMMARY OF ARGUMENT 

The evidence adduced at the trial of this case does not 
support the judgment rendered. There was no proof of neg¬ 
ligence by appellant’s driver. There was evidence of negli¬ 
gence by the appellee. If it be determined that appellant’s 
driver was negligent, then appellee’s contributory negli¬ 
gence should bar any recovery in this case. 

ARGUMENT 

There TTus No Evidence of Negligence on the Part of Ap¬ 
pellant's Driver 

Appellant here does not contend that the injuries sus¬ 
tained by the appellee did not occur, nor does the appellant 
contend that the amount of the judgment, if judgment for 
the appellee was properly rendered, was excessive. The 
only contention is that judgment should not have been ren¬ 
dered for the appellee. 
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In order to sustain the judgment against the appellant 
in this case it is, of course, obvious that the appellant would 
have to have been guilty of some breach of conduct in its 
manner of operating the vehicle causing appellee’s in¬ 
juries. It is impossible to find such a breach of conduct. 

To attempt to determine the basis upon which the Court 
granted judgment in this case, the Court’s two opinions, as 
well as the findings of fact, will be considered. Let us con¬ 
sider first the matter of the speed at which appellant’s 
driver was proceeding along the street. The driver testi¬ 
fied that he was traveling fifteen to eighteen miles per hour 
prior to making his turn into New Jersey Avenue. He 
slowed down to twelve to fifteen miles per hour to make 
the turn. Almost immediately after having completed his 
turn, the accident occurred. 

Sergeant Williams testified that from the skid marks of 
appellant’s vehicle, he would say that the truck was travel¬ 
ing betvreen fifteen and eighteen miles per hour. Mr. Parker 
testified that the truck appeared to be traveling between 
eighteen and twenty miles an hour. The speed limit at the 
intersection of M Street and New Jersey Avenue is twenty- 
five miles an hour and the same speed limit is in force at 
the point of the accident. Certainly, there is no evidence 
in this case which would indicate that the legal rate of speed 
would be a negligent rate of speed. Yet, the Court finds it a 
fact that fifteen miles an hour was improper and unreason¬ 
able. 

This finding might have been based partially upon the fact 
that the driver admitted that the traffic on M Street was 
very heavy, as well as upon the fact that there is a school 
located near the place of the accident. This accident hap¬ 
pened, however, on February 10,1947 in the forenoon of that 
day when it would be normal and reasonable to expect that 
children of school age would be in school. Furthermore, as 
to the traffic, there is no indication that the traffic was so 
heavy as to make fifteen miles an hour an improper speed. 

The next possible basis for the Court’s finding of negli¬ 
gence in this case was the fact that the Court determined ap¬ 
pellant’s driver made a wide, sweeping turn into New Jersey 
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Avenue. This, of course, represents merely a conflict of 
testimony in that the driver stated that he made his turn as 
close as was practicable. Mr. Parker had testified that the 
driver made a wide sweeping turn. It is obvious that a wide 
sweeping turn would not have been negligence, per se. It 
is necessary for the Court to further determine that had a 
proper turn been made, the accident would not have hap¬ 
pened. When this fact is considered in the light of the 
entire evidence, it appears probable that had a wide sweep¬ 
ing turn been made, the accident would not have happened. 
Appellee was running diagonally across the street and had 
apparently gotten more than half-way across. Had the 
driver made a wide sweeping turn and not returned to the 
proper side of the street, appellee -would probably have not 
been injured. 

This brings up for consideration, the Court’s determina¬ 
tion that appellant’s driver was across the center line and 
because of this fact, was negligent. The cases involving this 
question are in accord that crossing the center line is not 
negligence per se, but is merely one of the things to be con¬ 
sidered in determining negligence. 

The law in this regard is well summarized in Williams 
v. Carpcniicr , 63 R. I. 459, 9 A. 2d. 275, 277 (1939). In 
this case, the trial judge had found that plaintiff’s vehicle 
was about five inches to the left of the center line of the 
street and had held this to be negligence as a matter of law. 
The Supreme Court of Rhode Island reversed and in so 
doing, held as follows: 

“The above cases, considered together, make it clear 
to us that the fact that a person is traveling on the 
wrong side of a highway does not in and of itself cause 
him to be guilty of negligence as a matter of law. In our 
opinion, the fact that he is in such a position is only 
one of the material facts and circumstances to be con¬ 
sidered, together with all other pertinent facts and cir¬ 
cumstances appearing in evidence, in order to determine 
whether or not such person is guilty of negligence which 
so contributed to the injury complained of that he is 
barred from any recovery.” 
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Other cases to the same effect are Thompson v. Civil Serv¬ 
ice Commission, 103 Utah 162,134 P. 2d 188 (1934); Mathers 
v. Riverside County, 22 Cal. 2d 781, 141 P. 2d 419 (1943); 
Asumandi v. Ferguson, 57 Idaho 450, 65 P. 2d 713 (1937); 
S.tohlman v. Martin, 28 Cal., App. 338,152 Pac. 319 (1915). 

Thus, in order for the mere fact of driving on the wrong 
side of the road to be negligence, it must of necessity be also 
determined that had the driver been on the right side of the 
road, the accident would not have occurred. There is no 
indication of that in this case. All of the testimony points 
to the fact that the appellee was near the water-trough at 
the time he was hit. This would of necessity place him on 
the east side of New Jersey Avenue, which is the side of the 
street on which appellant’s driver should have been operat¬ 
ing his vehicle. 

Moreover, an examination of the photographs of the skid 
marks of appellant’s vehicle indicate very clearly that the 
vehicle was not across the center line. The testimony on this 
point is inconclusive at best. The street does not have a 
painted line down the center so that any statements made by 
the witnesses must be based upon conjecture and specula¬ 
tion. 

As to this fact, as well as the wide sweeping turn, it is 
necessary that the Court find that the accident would not 
have resulted had the driver been on the proper side of the 
street. There was no finding of this nature made and no 
indication anywhere in the record that such was the fact. 

The only other possible basis for finding that appellant’s 
driver was negligent in this case is the suggestion contained 
in the Court’s opinion that the driver only saw one of the 
boys. However, an examination of the driver’s testimony in 
its entirety discloses that such was not the fact. The driver 
did on occasion say that he only saw one boy (R. 110). Yet, 
it is obvious that the driver was speaking entirely of the 
boy who was in the street. See for example, page 110 of the 
record where immediately after having said he saw one boy, 
he continued to say that the older boy stopped while the lit¬ 
tle boy kept running out into the street. Further examples 
of this appear at pages 108, 113-114, 119, 120, 121, 122, 129 
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and 130 of the record. The entire testimony of the driver 
indicates that he saw two boys; that one stopped and the 
other ran into the street. Therefore, as the driver saw both 
boys, he could not have been guilty of failing to keep a 
proper lookout. The fact that a small boy who came running 
very rapidly out into the street in front of a moving vehicle 
was hit by that vehicle, does not require a finding that the 
driver was failing to keep a proper lookout. 

Appellee's Negligence Was the Proximate Cause of His 

Injuries 

The Court, at the conclusion of the trial of this case, stated 
that it was surprised that the doctrine of last clear chance 
was not brought into the case. Yet, despite this observation, 
the Court makes no finding as to the conduct of appellee. 
Moreover, appellee’s conduct is not mentioned in either of 
the Court’s two opinions. Tlie testimony is undisputed that 
appellee came down the bank in front of his home running 
very rapidly and continued to run out into the street. His 
brother, who saw appellant’s vehicle approaching, stopped 
and attempted to persuade his brother to stop. After the 
appellee had gotten out into the street, running in an easterly 
direction, he then changed his direction and commenced 
to run in a northern direction ahead of appellant’s vehicle. 
It is undisputed that he entered this street and was at all 
times between intersections rather than in the cross-walk 
where pedestrians have the right of way. 

The law is well settled in this jurisdiction that a child of 
tender years may be guilty of negligence. Stegcr v. 
Cameron , 71 App. D. C. 202, 109 F. 2d 347 (1939); Wash¬ 
ington^ G. R. Co. v. Gladmon , 82 U. S. 401 (1S72); Barstow 
v. Capital Traction Co., 29 App. D. C. 362, 372 (1907). 

Thus, as an infant can be guilty of negligence, it is neces¬ 
sary to determine whether or not appellee here was negli¬ 
gent. 

The Motor Vehicle Regulations of the District of Colum¬ 
bia provide that a pedestrian crossing a roadway at any 
point other than a marked or unmarked crosswalk shall 
yield the right of way to vehicles. Most of the cases in which 
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accident suits have been brought in which pedestrians have 
been crossing between intersections, hold that this is neg¬ 
ligence per se. 

In addition to failing to yield the right of way to appel¬ 
lant’s vehicle as required by the traffic regulations of the 
District of Columbia, appellee here failed to observe whether 
or not a vehicle was approaching before stepping into the 
street. In a case involving similar circumstances, the Court 
in Weissman v. Seehusen, 55 Cal. App. 391, 131 P. 2d 10 
(1942), made the following statement of the law at p. 12: 

“In the instant case it is conceded that the accident 
did not occur within a marked crosswalk, and, applying 
the second rule above stated, it is evident that there was 
not an ‘unmarked’ crosswalk at the intersection, for the 
reason that the intersecting streets, Ramona Boulevard 
and City Terrace Drive, do not meet at approximately 
right angles. Therefore, the intersection does not fall 
within the purview of section 85(a) of the Vehicle Code. 
This being true, it was plaintiff’s duty to yield the right 
of way to defendant, and his failure to do so, being a 
violation of a provision of the Vehicle Code, constituted 
negligence per se; and, since it was a contributing cause 
of the accident, as a matter of law, it precluded plaintiff 
from recovering damages for the injury which he suf¬ 
fered. (Leek v. Western Union Telegraph Co., 20 Cal. 
App. 2d 374, 376, 66 P. 2d 1232; Chase v. Thomas, 7 
Cal. App. 2d 440,443,46 P. 2d 200.) 

“In addition plaintiff was contributorily negligent 
in stepping from a place of safety into a position of 
danger without using reasonable care to ascertain if 
an automobile was approaching. The undisputed testi¬ 
mony is that plaintiff looked to his left to see if an auto¬ 
mobile was approaching from the east but he at no time 
prior to the accident looked to his right to ascertain 
if an automobile was approaching from the west.” 

In the case of Carney v. R.K.O. Pictures, 78 Cal. App. 2d 
659, 178 P. 2d 482 (1947), the trial court had instructed the 
jury that if they found the plaintiff pedestrian had crossed 
outside of a marked crosswalk and had failed to yield the 
right of way as required by statute, such conduct consti¬ 
tuted negligence. The Court further instructed the jury 
that if this act contributed to the accident, the verdict 
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should he for the defendants. This instruction was ap¬ 
proved on appeal. Other cases to the same effect are Foti 
v. Morrissey, 57 Cal. App. 2d 328, 134 P. 2d 51 (1943); Fab¬ 
ling v. Jones , 108 Colo. 144, 114 P. 2d 1100 (1941); Kan- 
■napel v. Goodyear Tire and Rubber Co., 286 Ill. App. 621, 4 
X. E. 2d, 262 (1936). 

The rule in this jurisdiction in regard to pedestrians 
failing to give the right of way or to observe before cross¬ 
ing between intersections is not settled. However, in 
Regal Cleaners and Dyers , Inc. v. Pessagno, 71 App. D. C. 
199, 200, 109 F. 2d 453 (1939), this Court did make the 
following statement of the law: 

* * It was error to have told the jury that, the 
plaintiff was guilty of negligence at law because he 
attempted to cross the street at a place other than the 
crosswalk. There was, at that time, no ordinance, or 
traffic regulation in effect in the city of Washington 
which forbade a pedestrian to cross a street except 
at the intersection crossings, and the most that we have 
held in this respect is that the driver of a vehicle in 
such circumstances has the right-of-way, and that the 
duty of the pedestrian is to look in both directions for 
danger when he starts to cross, and to continue to look 
in both directions until he reaches the other side. * * *” 

There is one additional act of appellee’s in this case which 
constitutes negligence. This act was committed by ap¬ 
pellee in changing his direction after he had started across 
the street. It is probable that this was the act which led 
to appellee's injury. The testimony of appellee’s brother, 
as well as appellant’s driver, was that appellee started 
across the street running in an easterly direction and then 
changed his course so as to run in a northerly direction 
ahead of appellant’s truck. The law in this regard is well 
stated in People v. McLachlan, 36 Cal. App. 2d Supp. 754, 
93 P. 2d 280, 282-283 (1939): 

“Applying these principles to the statutory provi¬ 
sion here involved, it is clear that when a pedestrian 
crossing a roadway in a crosswalk is so far from the 
path of an approaching automobile and proceeding 
in such a manner that no interference between them 
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is reasonably to be expected, the driver of the auto¬ 
mobile need not wait for it to develop. It is equally 
clear that a driver, after having allowed a pedestrian 
to proceed undisturbed and unhurried in front of him 
and to reach a place safely out of the way of his auto¬ 
mobile, with no apparent further danger of conflict 
between them, may proceed. He need not continue 
to wait until the pedestrian has cleared the roadway, 
nor need he anticipate that the pedestrian will suddenly 
change his mind and reverse his course of travel, in 
the absence of circumstances reasonably suggesting 
such a course. The latter contingency was dealt with 
in Cline v. Bush, 1935, 152 Or. 63, 52 P. 2d 652, 654, 
and in Switzer v. Baker, supra, 1917, 178 Iowa 1063, 
160 N. W. 372, 375, which were civil negligence cases, 
in each of which it appeared that a pedestrian, after 
safely passing across the path of an automobile, sud¬ 
denly turned back in front of it. In Cline v. Bush, 
supra, the statute applicable to the case was in sub¬ 
stantially the same words as section 560 of the Cali¬ 
fornia Vehicle Code, above quoted, and the court said 
[152 Or. 63, 52 P. 2d 6541: ‘If the pedestrian stops or 
reverses his course and places himself in a position 
of peril in such close proximity to the driver’s car so 
the driver would not have time to stop or change his 
course to avoid a collision, the driver would not be 
liable in the absence of other negligence on his part.’ 
In Switzer v. Baker, supra, dealing with the ordinance, 
already quoted, giving pedestrians the right of way 
over crossings at street intersections, which is prac¬ 
tically the same as section 560 of our Vehicle Code, 
the court said that if the automobile driver ‘had his 
car under proper control and as he approached the 
intersection saw plaintiff crossing Locust street from 
the north to south and saw that she had proceeded 
far enough in that direction to permit him as a reason¬ 
ably prudent person to drive over the crossing behind 
her, there is nothing in the rules of the common law 
or in the statute or ordinance which forbade him to 
do so, not was he bound to anticipate that plaintiff, 
having safely crossed his line of approach, might sud¬ 
denly change her mind or become panic stricken and 
turn back into collision with his car.’ Holding an 
instruction erroneous, the court further said: ‘Giving 
the instruction its strict literal effect, an auto driver 
approaching a crossing on which a woman is moving 
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in either direction could hardly hope to escape the 
imputation of negligence without stopping and waiting 
until she had fully cleared the entire length of the 
crosswalk and made it certain she would not turn back. 
Such is not the law and, were the ordinance to be so 
construed, it would be void for unreasonableness.’ ” 

Additional cases to the same effect are Wichita Coco-Cola 
Bottling Co. v. Levine, 68 S.W. 2d 301 (Tex. Civ. App.) 
(1934); Hamilton v. Finch, 166 Ore. 156, 119 P. 2d 852 
(1941); Spaulding v. Miller, 220 Iowa 1107, 264 N.W. 8 
(1935). 

It thus appears that plaintiff’s acts in crossing the street 
and failing to yield the right of way to defendant’s vehicle 
and in running into the street without observing whether 
or not vehicles were approaching were negligent and should 
bar his recovery in this action. 

The Opinions of the Court 

Approximately seven weeks after the trial of this case 
the Court handed down its memorandum opinion. This 
opinion when considered in the light of the evidence adduced 
at the trial indicates the confusion which existed in the 
Court’s mind concerning the case. This is indicated by the 
fact that the Court immediately states that the child was 
under the truck which was in variance with the testimony 
of the driver. This was not the case as the driver testified 
consistently that the child was not under the truck. This is 
merely one illustration of the confusion in the opinion. 
Following defendant’s motion for a new trial the Judge 
filed a memorandum in which he attempted to clarify his 
original opinion. A careful reading of this memorandum 
indicates that it did not have a clarifying effect. This is 
an additional reason why the judgment of the Court below 
should be reversed. 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment of the Court below should be reversed. 

George Morris Fay, 
United States Attorney; 
Ross 0 ’Donoghue, 
Stafford R. Grady, 
Joseph M. Howard, 

L. Clark Ewing, 

Assistant United States Attorneys. 
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1 United States District Court for the District of 
Columbia, Civil Division No. 3 

Civil Actions Nos. 3447-47, 3969-47 

Roger Benson, Infant by His Father and Next Friend, 
John W. Benson, 1139 New Jersey Avenue, S.E., Wash¬ 
ington D. C., Plaintiff, 


vs. 

United States of America, Defendant 

Washington, D. C., March 9, 1949. 

The above-entitled action came on for hearing before 
the Honorable Matthew F. McGuire, Judge, without a jury, 
at 10:00 a.m., pursuant to due notice. 

#•#*•## 

3 Frederick D. Williams was called as a witness 
by and on behalf of the plaintiff, 

Direct examination. 

By Mr. Busby: 

Q. You are a member of the Metropolitan Police Depart¬ 
ment? 

A. That is right. 

Q. What are your duties as a member of the Metropolitan 
Police Department? 

A. The investigation of accidents, and as precinct detec¬ 
tive. 

Q. Are you familiar with the vicinity of M Street and 
New Jersey Avenue, Southeast? 

A. Yes. 

The Court: May I make this suggestion. Inas- 

4 much as there is no jury, why not get right to the 
heart of the matter? 

He investigated the accident, as I understand. 

By Mr. Busby: 

Q. On February 10th, 1947, the date of this accident, 
did you have occasion to go to the vicinity of New Jersey 
Avenue, Southeast, and M Street? 

A. Yes, sir. 

Q. Did you investigate the alleged accident? 

A. Yes, sir. 


Q. What did you find? 

A. When I arrived at the scene of the accident the truck 
had been moved, and according to the operator of the truck, 
the child had been taken in an ambulance- 

Q. About what time did you arrive there? 

A. It was about twenty minutes after the accident oc¬ 
curred,—twenty-five minutes or so after the accident 
occurred. 

Q. Were photographs made of the scene of the accident? 

A. Yes, sir. 

5 Bv Mr. Busby: 

Q. What was the approximate location of the truck? 

A. The truck skid marks- 

The Court: I understood this witness to say that the 
physical facts when he arrived at the scene were not the 
same, that the truck had been moved. 

The Witness: Yes, Your Honor, but the skid marks had 
not been. 

Mr. Busby: We want the photographs for the purpose 
of showing the skid marks. 

The Witness: Y T es, I think—the skid marks remained as 
they were. 

The Court: Did the witness take the photographs? 

The Witness: I was present when they were taken. 

6 By Mr. Busby: 

Q. Mr. Williams, was the driver still there at the place? 

A. He was there when I arrived there. 

Q. Did he make any remarks as to the skid marks made 
by his truck? 

A. Yes, he said thev were the skid marks made bv his 

tv v 

truck. 

Q. Now, with reference to the skid marks, where were 
they located on New Jersey Avenue? 

A. Well, my recollection is that they were around forty 
feet from the curb—from the north curb of M Street, on 
New Jersey Avenue. As nearly as I can recall, the skid 
marks were about eight feet long. I do not have the exact 
measurements of the skid marks. 

The Court: These skid marks, can you indicate them on 
the blackboard? 

The Witness: Yes, sir. The skid marks were something 
in this order [going to the blackboard and drawing two skid 
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marks]. The right-hand skid mark was more to the center 
of New Jersey Avenue. I am sorry, but I do not have the 
skid marks in memory so clearly as to depict them exactly. 
But the skid marks were about this far from the curb line. 
[Indicating.] 

7 The Court: How long were these skid marks ? 

The Witness: The long one was about ten feet, and 
the short one was about eight feet, according to my 
memory. 

The Court: When you say the skid marks were forty 
feet from the north curb of M Street, you mean the skid 
marks begun at approximately the point where you have 
indicated on the blackboard and extended for about eight 
or ten feet? 

The Witness: The skid marks were about forty feet from 
the north curb of M Street near the center of New Jersey 
Avenue, slightly more to the left and side. 

The Court: As I understand it, you say that these 
skid marks were about eight feet long. 

The Witness: The skid marks were about eight feet long. 

The Court: I see, all right. 

8 The Court: As I understand it thus far, the wit¬ 
ness has testified that when he arrived on the scene the 

truck had been moved, and the skid marks were as indi¬ 
cated on the blackboard. For the intersection, about forty 
feet from New Jersey Avenue, and approximately as indi¬ 
cated by the skid marks on the blackboard. That they were 
close to the center, and that they were about eight feet in 
length. 

I further understand that the photograph is going to indi¬ 
cate what he saw when he arrived on the scene. His testi¬ 
mony is the best evidence, and the photograph is merely 
corroborative. 

Mr. Busby: Yes. 

By Mr. Busby: 

Q. Let me ask you, Mr. Williams, whether or not you 
measured the distance of the skid marks. 

A. Yes, I measured them. 

Q. Do you remember what the measurement was? 

A. That is my best recollection. They were about eight 
feet long—in that neighborhood. 

Q. Could it have been any more? 

A. It could have been a little less or it could 
have been a little more. 
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Q. You are familiar with the parking provisions in that 
location, are you not? 

A. Yes. 

Q. On M Street, are you familiar with whether or not 
there are any “no parking” signs along M Street? 

A. Yes, there are. 

Q. Is parking permitted on M Street? 

Mr. O’Donoghue: May I interrupt. I have the photo¬ 
graph. [Presenting same to Mr. Busby.] 

The Court: All right, mark them Exhibits 1 and 2. Mark 
them as Plaintiff’s Exhibits 1 and 2 for identification. 

[The photographs referred to were marked as Plaintiff’s 
Exhibits 1 and 2 for identification.] 

Mr. Busby: I will mark these 1 and 2 for identification. 

By Mr. Busby: 

Q. Mr. Williams, is that a picture of the truck 

10 driven at that time? 

A. Yes. 

Q. Are these the skid marks that you have pointed out 
[indicating] ? 

A. Yes, the driver said those were the skid marks. 

Q. These skid marks as shown on the picture, is that 
right? 

A. Yes, sir. 

Mr. Busbv: I offer these in evidence. 

* 

The Court: Is there any objection? 

Mr. O’Donoghue: No objection. 

The Court: I will admit them in evidence. 

By Mr. Busby: 

11 Q. Are you familiar with the location of the water¬ 
ing trough on New Jersey Avenue? 

A. Yes, sir. 

Q. Are you familiar also with the location of the mail 
box on New Jersey Avenue just north of the crosswalk? 

A. Yes, sir. 

Q. Is the mail box in what would be the cross walk line? 
A. Yes. The mail box is within the crosswalk line. 

Q. Now, from the mailbox at the corner of New Jersey 
Avenue and M Street to the watering trough, how much 
must there be a clear space before any parking is per¬ 
mitted? 
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A. Twenty-five feet. 

Q. According to the regulation there is no parking per¬ 
mitted between the watering trough on New Jersey Avenue 
and the mailbox at the corner of M Street, is that correct? 

A. That is correct. There is no parking permitted. 

Q. Now, I will ask you if you remember whether or not 
there is a stop sign on the southwest corner of New Jersey 
Avenue? 

12 A. There is. 

Q. How close to the stop sign is parking permitted? 
A. Twenty-five feet. 

Q. How close to the corner of the intersection is parking 
permitted? 

A. Twenty-five feet. 

Q. Are you familiar with the houses on New Jersey Ave¬ 
nue on the west side? 

A. More or less. 

Q. Is that the approximate location of the houses on the 
west side of New Jersey Avenue? 

A. Yes. 

Q. On the diagram there is marked a triangle, are you 
familiar with that bank in front of the house? 

A. Yes, I would say it was very abrupt. 

Q. Do you know what the approximate height is of the 
bank? 

13 A. I would say it is about five feet high from the 
sidewalk, on this side of New Jersey Avenue, and on 

the other side it is not quite so high. 

Q. I understand you to say it is not so high on the other 
side of New Jersey Avenue. 

A. It is more gradual. 

Q. Is there a walkway down that bank? 

A. Well, there is a path, which has been used to reach 
the house, that is on the east side, but on the west side, I 
would say that you can see for quite some distance. 

Q. As I understand it, you say that you can see for quite 
some distance down M Street from the east side of New 
Jersey Avenue looking toward the west? 

A. That is right. 

Q. As I understand it, there has been some old houses 
tom down along the west side of New Jersey Avenue and 
along M Street, is that correct? 

A. Yes, you can see for some distance down M Street 
now. 

Q. Now, in line with that, is that visible down M Street? 
A. Yes. 
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Q. I hand you a pamphlet of the Motor Vehicle 
Laws of the District of Columbia. Are you familiar 
with them? 

A. Yes, sir. 

Q. Were they in effect at the time of this alleged acci¬ 
dent? 

A. Yes, sir. 

Mr. Busby: Your Honor, at this time I would like to 
offer these traffic regulations of the District of Columbia. 

The Court: The traffic regulations of the District of 
Columbia. 

Mr. Busby: Can it be stipulated as to the relevant por¬ 
tions of the traffic regulations of the District of Columbia? 

The Court: What is the first one that you want—Section 
22, page 20, is that what you want ? 

Mr. Busby: The first one we turned to- 

The Court: Page 6, Section 5a, right-of-way, is that 

what vou mean? 

•> _ 

Mr. Busby: Yes, page 6, Section 5 (g). 

The Court: Pedestrian right-of-way. The driver of 
15 any vehicle shall yield the right-of-way to a pedestrian 
crossing the roadway on any marked crosswalk or 
within any unmarked crosswalk at the end of the block ex¬ 
cept at intersections where movement of traffic is being 
regulated by police officers or traffic control signal. The 
material part, I take it, from your point of view is “at the 
end of the block.” 

Mr. Busby: Yes. 

Mr. O’Donoghue: Of course I object to that so far as 
the relevancy is concerned because there has been no testi¬ 
mony that the child crossed. 

The Court: It is admitted, subject to the objection. 

Mr. Busbv: Crossing, Section 1, page 1 (c). 

The Court: You have no objection to that? 

Mr. O’Donoghue: No. 

The Court: All right, that is in (d) and (b). 

Mr. Busby: Section 26, page 25. 

The Court: How about Section 22, page 20—you got that 
marked, page 20, Section 22. 

Mr. Busby: Page 25, Section 26. 

The Court: All right, Section 26. The driver of a 
vehicle intending to turn out at an intersection shall do so 
as follows- 

Mr. Busby: (a). 

The Court: Unless a different method, his right turn 
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shall be made as close as practical to the right-hand 

16 curb. Again the same ruling. 

Mr. O’Donoghue: The same objection. 

The Court: The same ruling. 

Mr. O’Donoghue: Yes, sir. 

The Court: If it is connected up it is all right, if it is 
not connected up it is out. 

Section 27, page 26. 

Mr. Busby: That is right (b). 

The Court: Hand and arm signals—how is that relevant 
under any circumstances'? 

Mr. Busby: Coming down there and giving a signal. 

The Court: Suppose I am driving this Navy truck and 
come around the corner and make a right-hand turn. Now 
there is a pedestrian crossing in front of me—I will exclude 
that. 

Mr. Busby: Anyone looking up the street, he could see 
the signal- 

The Court: I will exclude it. Otherwise that would be a 
very nice way out of things—what was the last one 1 ? 

Mr. Busby: 27, I think, (e). 

The Court: Section 27 (e). 

Mr. Busby: That would be the same thing. 

The Court: All hand or arm signals herein required shall 
be given—that is out. 

Mr. Busby: All right, now we have- 

The Court: Back to page 10. 

17 Mr. Busby: No, we have the right-of-way between 
the vehicles and so forth, section 28, page 27. 

The Court: Section 28, page 27. 

Mr. Busby: (a). 

The Court: (a) A vehicle using the intersection shall 
slow down and be kept under such control as to avoid 
collision with pedestrians or other vehicles—that is just 
hortatory—all right. 

Mr. Busby: Section 23, page 20. Identification—I don’t 
believe I have marked it on that. 

The Court: Section 23, page 20. 

Mr. Busby: (a). 

The Court: Vehicles shall be driven upon the right half 
of the highway. The driver shall drive as closely as prac¬ 
ticably to the right-hand edge-- 

Mr. O’Donoghue: The same objection. 

The Court: It is practically—I mean that is just a desired 
course of conduct, but there may be circumstances which 
might obviate it. A man might conceivably do something 
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other than drive close to the curbstone, and it would not 
be practicable to drive close to it. It is a little involved, 
let’s put it that way, but you know what I mean—all right. 

Mr. Busby: Now in regard to the hand signal, we feel that 
it would be noticed if he had been coming out of M Street 
and had given the hand signal the little brother that 

18 was watching this truck approach could have given 
a warning to the smaller brother that was crossing the 

street, perhaps not in time to have saved him- 

The Court: But the purpose of the regulation was not for 
a set of circumstances of that kind. The purpose of the 
regulation is to indicate to somebody approaching from 
the road in the same direction you are going to indicate 
to that person that the vehicle you are driving is going to 
make a turn to the right or the left. 

19 By Mr. Busby: 

Q. Mr. Williams, what time did you arrive at the scene 
of the accident ? 

A. I think it was about 10:30. 

Q. Are you sure it was 10:30? 

A. I don’t recall, it was around 10:30 or 11:00 o’clock, 
about half an hour after the accident. 

The Court: He said 10:30 or 10:35. 

By Mr. Busby: 

Q. If the accident happened at 11:00 o’clock, what time 
did you arrive there? 

A. Then it would be about 11:30. 

Q. Now, I will ask you if you have a standard gauge by 
which you can measure the distance within which a truck, 
say it is travelling at fifteen miles an hour, can come to 
a stop? 

A. Well, we have a standard—a truck travelling fifteen 
miles an hour is going at the rate of twenty-two feet per 
second. 

Q. Now, what is the average reaction time, say a truck 
going fifteen miles an hour, how long would it be before the 
truck would come to a stop? 

A. If the truck was travelling fifteen miles an hour, 

20 the reaction time would be about ten feet before the 
brakes would be applied. 

Q. Per second? 

A. No, that is the distance it would travel before the 
brakes would be applied. 
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Q. 'What would be the overall distance between the time 
of the application of the brakes and the stopping of the 
truck? 

A. The overall reaction time, the truck would travel about 
thirty feet. If the truck were travelling fifteen miles an 
hour it would be about fifty-two feet before it would come 
to a complete stop. 

Q. The truck would travel about fifty-two feet before 
it would come to a complete stop? 

A. The truck would travel, from the time of the applica¬ 
tion of the brakes until the truck came to a complete stop, 
about thirty feet, and the reaction time before the applica¬ 
tion of the brakes, from the instant that the truck driver 
saw the danger, added to the distance needed to stop, would 
make up the fifty-two feet. 

Q. How about a truck travelling twenty miles an hour? 

A. At twenty miles an hour, it travels practically thirty 
feet per second,—twenty-nine and a fraction feet per 
second. 

Q. And if the reaction time were as you stated, what 
21 would be the distance the truck would travel? 

A. Well, the reaction time—that would be the 
fifty-two feet. 

Q. Now, did you see the truck after it came to a stop, 
after you arrived on the scene? 

A. Yes, I saw the truck, which had been removed. 

The Court: Was the truck in the position which is 
shown on Exhibit P2 ? 

The Witness: Just about, Your Honor. As nearly as I 
can say, that is a correct depiction of where the truck was. 

Cross-examination. 

By Mr. O’Donoghue: 

Q. Mr. Williams- 

Mr. O’Donoghue: If I may make this witness my own- 

Mr. Busby: I have no objection. 

Direct examination. 

By Mr. O’Donoghue: 

Q. Officer, is it your function to investigate accidents? 
A. Yes. 

Q. Did you have occasion to charge anyone? 

A. No, sir. 
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Mr. Busby: It would not make any difference whether 
he did or not. 

The Court : No, it would not make any difference whether 
he did or not. 

Q. Why not? 

Mr. Busby: We continue to object to that. 

The Court: He may answer. 

The Witness: There was insufficient evidence. 

23 Q. Condition of weather, does your report show 
as to whether or not there was any improper driv¬ 
ing? 

A. There was no improper driving. 

Q. What was the kind of vehicle involved? 

A. The kind of vehicle was an International truck. It 
was an International truck, 1942. 

Q. And what was its weight? 

A. The weight was a ton and a half truck. 

24 Q. Is that all? 

A. No traffic signal at that point. The accident 
occurred on a straight road between intersections. The 
truck collided "with a pedestrian crossing west to east 
across New Jersey Avenue, Southeast, at that point. The 
truck was westbound on M Street, Southeast, turning into 
New Jersey Avenue, Southeast. 

Mr. Busby: He said that the truck was west down on 
M Street turning right into New Jersey Avenue, he was 
not there- 

The Court: He w^as not there at the time the accident 
happened. That is your surmise. 

Mr. Busby: That is the conclusion- 

The Court: I will exclude it. 

By Mr. O’Donoghue: 

Q. Were you there when these photographs were taken? 

A. I was not there. This [indicating] was taken on M 
Street. 

Q. How about the other two? 

A. Yes, I was there at the time that was taken. 

Q. And this one also [indicating]? 

A. I was there when these were taken. This one [in¬ 
dicating] is looking north on New Jersey Avenue. 

Mr. O’Donoghue: May this one be marked Defendant’s 
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Exhibit 1 for identification? 

25 The Court: Yes. 

By Mr. O’Donoghue: 

Q. What does this one show? 

A. This one is looking south on New Jersey Avenue. 

Mr. O’Donoghue: May this be marked Defendant’s Ex¬ 
hibit 2? 

The Court: Yes. 

[The photograph referred to was marked Defendant’s 
Exhibit No. 2 for identification.] 

Mr. O’Donoghue: I offer those at this time. 

Mr. Busby: We object to them. 

The Court: They may be admitted for the reason that 
has been indicated. These are representations of the exact 
physical locale, and I will admit them for that purpose. 

Mr. Busby : If they are offered for that purpose we have 
no objection. 

26 By Mr. 0 ’Donoghue: 

Q. Now, what was the condition of the cars along New 
Jersey Avenue? 

Mr. Busby: I object to that, he was not there at the time 
the accident happened. 

The Court: Well, he may state what he saw when he 
arrived at the scene of the accident. 

The Witness: The cars were parked bumper to bumper 
along New Jersey Avenue. 

By Mr. O’Donoghue: 

Q. How far from the corner was the nearest car parked? 

A. As I recall, the nearest car to the corner was parked 
right by the “stop” sign. 

Q. How about the east side of New Jersey Avenue? 

A. The cars were parked bumper to bumper along the 
east side right up to the stop sign, and- 

Q. At the time you arrived there, what was the condition 
of the parking on the west side of New Jersey Avenue? 

A. At the time I arrived there, there was a car parked 
right close to the watering trough. I do not know how long 
it had been there. And then there were cars parked above 
that and below that. 
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Q. Would the fact that the cars were parked along 

27 both sides of New Jersey, as you say, bumper to 
bumper, would that affect the view of the driver of 

the vehicle coming along M Street and turning into New 
Jersey Avenue? 

Mr. Busby: I object to that. He was not there at the 
time the accident happened, and he does not know whether 
cars were parked bumper to bumper at that time or not. 

By Mr. O’Donoghue: 

Q. Answer the question. 

A. In my opinion it would. 

The Court: That is an assumption on his part. It will 
be excluded. 

By Mr. O’Donoghue: 

Q. Now, as to the skid marks, do these represent the ap¬ 
proximate length of the skid marks? 

A. Yes. 

Q. You testified, did you not, on direct examination, 
that the skid marks were approximately eight feet long? 

A. Yes, sir. 

Q. What would be your estimate of the speed of the 
truck based on those skid marks? 

A. From fifteen to eighteen miles per hour. 

28 Q. What is the speed limit per hour at that point? 
A. Twenty-five miles per hour. 

Cross-examination. 

By Mr. Busby: 

Q. Now, did the driver of the vehicle give you a 

29 statement as to the speed at which he turned that 
corner? 

A. Yes, sir. 

Q. Do you remember what that was? 

A. As I recall it it was a speed of between fifteen and 
eighteen miles per hour. 

30 Thomas Benson was called as a witness by and on 
behalf of the plaintiff and first having been duly 

sworn, was examined and testified as follows: 







Direct examination. 
By Mr. Busby: 
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• •••••• 

32 Q. Now, Sonny, do you remember the time when 
your brother was injured? 

A. Yes. 

Q. How old is your brother? 

A. Seven. 

Q. Do you know when your brother was injured? 

A. Yes, sir, by an automobile. 

Q. And when did this accident happen? 

A. It happened about two years ago. 

Q. And where did this accident happen? 

A. In front of the house. 

Q. You say the accident happened in front of the house? 
A. Yes, sir. 

Q. Now, will you tell the Court just exactly how 

33 the accident happened. 

A. Yes, sir. 

Q. Did you see the accident happen? 

A. Yes, sir. 

Q. Will you tell us just exactly what occurred? 

A. Well, my father was writing a letter, and he had 
finished the letter and he gave it to me to mail, and I 
ran down the path to the mail box. When I got out, Roger 
was following along behind me. When I got out into 
street a little ways, I saw this truck coming, and I stopped 
and I hollered to Roger to stop, but he kept right on 
running by me, and when he got out in the roadway, he 
turned and ran up the road a little ways, and the truck 
struck him. 

Q. You say you ran down the hill? 

A. Yes, from the house down to the sidewalk. 

Q. You call that the hill? 

A. Yes. 

Q. Who was ahead? 

A. I was. 

Q. And Roger was running behind you? 

A. Yes. 

Q. And you say that you saw the truck coming and you 
stopped? 

A. Yes. 
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Q. About where did you stop! 

34 A. About a few feet from the curb. Just as you 
step off the curb. 

Q. And did Roger run behind you? 

A. Yes. 

Q. And did he continue running? 

A. Yes. 

Q. And then you say you hollered to him to stop? 

A. Yes. 

Q. Did he stop? 

A. No, he continued to run up the street. 

Q. You say your father had given you a letter to mail, 
did you have the letter in your hand? 

A. Yes, sir. 

Q. And Roger was running behind you? 

A. Yes, sir. 

Q. And vou ran out the front door from the house down 
the hill? 

A. Yes, sir. 

Q. And as you ran down the hill, you got out into 

35 the street, then what did you do? 

A. I saw the truck coming, and I stopped. 

Q. You did not cross the street? 

A. No, sir. 

Q. And why did you stop? 

A. Because I saw the truck turning the corner. 

Q. Where did you first see the truck? 

A. Coming down M Street. 

Q. Then what did you do? 

A. I stopped, and I called to Roger to stop. 

Q. Where was the truck at that time? 

A. The truck was just turning into New Jersey Avenue. 
Q. How far on New Jersey Avenue had the truck pro¬ 
ceeded when you saw it? 

A. It was just turning the corner, and it was- 

Q. How far from the corner of New Jersey Avenue and 
M Street? 

A. It had just turned the corner when I saw it, and I 
hollered to Roger to stop, but he kept on running right by 
me. 

Q. How far would you estimate the truck had proceeded 
on New Jersey Avenue? 

A. Just about to the stop sign, or maybe a little further. 
Q. Now, you say that you got out into the street, 

36 how far out in the street did you get? 

A. I had just stepped off the curb, maybe that far 
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[indicating] when I saw the truck coming, and X hollered 
to Roger to stop, but he did not stop, he kept running right 
by me and he sort of turned and ran up the street. 

Q. When you came out of the house, how close did you 
come to the stop sign? 

A. I was going to the mail box, and I ran out of the 
house and down the hill, and directly toward the mail box. 
The stop sign is right near the corner, and I had just 
gotten out into the street. 

Q. Did you run across the street? 

A. No, I did not go across the street, I started out into 
the street when I saw the truck coming and I stopped. 

37 Q. You say that when you first saw the truck it 
was turning from M Street into New Jersey Avenue? 

A. Yes, sir. 

Q. Where was the truck? 

A. It was about here [indicating], it was coming down 
M Street. 

Q. How fast was the truck coming? 

A. It was coming fast. 

Q. Did you see the truck turn? 

A. Yes. It turned in to New Jersey Avenue. 

Q. How far did it proceed up New Jersey—had it gotten 
as far as your house ? 

A. Near the comer. 

Q. You say near the corner, was it in front of the stop 
sign? 

A. No. 

Q. How far up New Jersey Avenue had it gone? 

A. Not too far. 

Q. Had it gotten up even with your house? 

A. It had just reached the corner of New Jersey and M 
Street. 

Q. Then what happened? 

38 A. Then I stopped. I was on the sidewalk, just 
about to step off on to the curb. 

Q. Then you hollered to your brother Roger? 

A. Yes, sir. I told him to stop but he kept on running. 
Q. Which way did he run? 

A. He ran up New Jersey Avenue. 

Q. You mean he ran north on New Jersey Avenue? 

A. Yes. 

Q. How far did he go? 

A. New—Up New Jersey Avenue? 

Q. Now, when he ran up New Jersey Avenue which way 
did he run? 
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A. He ran up the Avenue, away from M Street. 

39 Cross-examination. 

By Mr. O’Donoghue: 

Q. Where was Roger when you started from the house? 

A. He was with me. 

Q. Where were you going? 

A. I was going to the mail-box. I ran down the hill, 
and Roger was right behind me. We started for the box— 
for the mail-box. 

Q. Now, you don’t know which side of New Jersey 
Avenue it is on? 

A. It is on the opposite side of the street from our house. 
Q. You say it is on the opposite side from the side your 
house is on, and Roger was going with you to the mail-box? 
A. Yes. 

Q. Where was the truck, if you know, when you started 
for the mail-box? 

40 A. It was coming along M Street, and just as he got 
to the corner of New Jersey Avenue he turned. 

Q. When you started for the mail-box the truck was turn¬ 
ing in to New Jersey Avenue? 

• •••••• 


44 The Court: I do not believe Thomas understands 
the situation. I will make this suggestion, I will take 

a view this afternoon, and we will take Thomas along, and 
then we will have Thomas tell on the scene just exactly 
what happened. 

Mr. Busby: Fine. 

The Court: Any objection to that, Mr. O’Donoghue? 

Mr. O’Donoghue: No, Your Honor. 

45 The Court: Mr. O’Donoghue, here is my thought in 
the matter, we will go out this afternoon and we will 

take the reporter along, and then we will interrogate Thomas 
as to just exactly what happened, and you can interrogate 
Thomas on the scene, which would be much better, I think. 
Mr. Busby: I think that is a wise suggestion. 

• •••••• 

47 The Court: We will do that. We will have a diffi¬ 
culty with this picture and in finding out just exactly 
what the situation is. 
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Mr. Busby: What hour does the Court suggest we meet 
there. 

The Court: I should say two o ’clock. 

Mr. Busby: We will assemble at New Jersey Avenue and 
M Street, Southeast? 

The Court: We can all meet here. I don’t know whether 
we can all go together or not. 

Mr. Busby: I have no objection to meeting there, do you, 
Mr. O’Donoghue? 

Mr. 0 ’Donoghue: I have no objection to it. It is a matter 
of convenience. 

• •••••• 

50 Afternoon Session 

Two o’clock, p. m. 

[The Court, the counsel, the Reporter, the Deputy Clerk, 
and the Deputy Marshal reassembled at the site, New 
Jersey Avenue and M Street, Southeast, at two o’clock, pur¬ 
suant to the announcement of the Court at recess.] 

Whereupon Thomas Benton was thereupon resumed as a 
witness for and on behalf of the plaintiff and, previously 
having been duly sworn, was further examined and testified 
as follows: 

The Court: Now, Tommy, will you go up to the—by the 
way, which one of the houses do you live in? The last one? 
I know that. 

The Witness: Yes. 

The Court: Now, you go up to your front door and you 
show us just exactly what you did when you got the letter 
to mail. 

[The Witness ran diagonally down the bank.] 

The Witness: And I stopped, and he kept going. 

Court: Tommy, when you started up from that doorway 
here, where was your little brother? 

The Witness: Behind me. 

The Court: When you got down to the corner here, where 
was he? 

51 The Witness: He was behind me. 

By Mr. O’Donoghue: 

Q. And then you kept going, so you say? 
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A. Yes. 

By the Court: 

Q. Xow, you show us just exactly what you did when 
you were standing on the sidewalk? 

A. Yes, sir. 

By Mr. O'Donoghue: 

Q. Xow, you saw the whole business, did you answer? 

A. I ran down, and he ran out in the middle of the street, 
and I hollered at him. 

By the Court: 

Q. Did he stop here? [indicating.] 

A. Xo sir. He did not stop. 

By Mr. O’Donoghue: 

Q. What did he do? 

A. He kept on going. 

Q. Then what happened after that? 

A. The truck hit him. 

Q. Before what did he do, eventually? 

A. He tried to get away. 

Q. Which way? 

A. Up this way. [Indicating.] He was going away from 
him. 

52 Q. Where was the truck when your little brother 
entered New Jersey Avenue, up here [indicating] or 

down there? [Indicating.] When he first stepped out? 
Out in the street? 

A. It was up here [indicating] when he first started 
crossing the street. It was up here. 

Q. Was the truck running fast or slow? 

A. Pretty fast. 

53 By the Court: 

Q. Tommy, come back here where you say your brother 
started when you went across—show us where he went 
after that? 

A. He went straight to the mailbox. 

54 Q. He went straight to the mailbox? 

A. Yes, sir. 

Q. Did he get to the mailbox? 

A. Xo, sir. 

Q. Where did he go then? 
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A. When he started to dash away from the truck. 

Q. Show us where he went? 

A. Here, [indicating middle of the street.] 

Q. WTiere was he when the truck hit him? 

A. Right about here; it dragged him up to the water 
trough. 

Mr. O’Donoghue: May the record show that he indicates 
about eight or nine feet north of the north line of the cross¬ 
walk. 

Mr. Busby: You will observe the watering trough. 

Q. Where were the cars parked at that time? 

A. Past the water trough. 

Q. What do you mean by “past the water trough”? 

A. They were parked right straight up. 

Q. Were there any cars parked on your side of the street? 
A. Yes, sir. 

Q. WTiere? 

A. About where that car is parked there. 

Q. Did he run down the steps? 

55 A. Yes. 

Mr. O’Donoghue: May the record indicate that he is 
pointing to the second car in line from the stop sign. 

Mr. Busby: About one car length back of the crosswalk. 

Q. Did you run down the steps, or did you run down the 
embankment ? 

A. I ran down the embankment. 

«•••••• 

57 By Mr. 0 ’Donoghue: 

Q. WTiat did your brother do when you called to him? 

A. He turned around to look at me. 

Q. Did he stop running? 

A. No, sir. He was still running. 

Q. He w T as not looking towards the truck, he was looking 
towards you? 

A. WTien he started to run he saw the truck?. 

Q. Was he running fast? 

A. Yes. 

Q. Now, did he stop before he ran out into the street? 

A. No, sir. 

Q. He ran fast down Hie bank and out into the street, did 
he? 
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A. Yes, sir. 

• •••••• 


61 The Court: I want to take a look at the crosswalk. 

[The Court and counsel walk over to the crosswalk and 
look at it.] 

The Court: May it be stipulated between counsel as to 
what this chalk mark represents? 

Mr. O’Donoghue: Does it represent the north line of the 
crosswalk ? 

Mr. Grady: I don’t think so, Your Honor. 

Mr. O’Donoghue: I think it does, but I don’t know 
whether it did at that time. 

The Court: I am not so much concerned about that, but 
is there some indication as to where the corner mark 
would be? 

Mr. O'Donoghue: No, there is no mark here on the curb 
at all. 


« • • 


63 Washington, D. C., 

Thursday, March 10, 1949. 

The above-entitled action came on for further hearing 
before the Honorable Matthew F. McGuire, Judge, with¬ 
out a jury, at 10:00 a.m., pursuant to adjournment. 


65 Proceedings 

The Court: Are we ready to proceed, gentlemen? 

Mr. Busby: Yes. Your Honor, I desire to add to the 
sections of the Code of the District of Columbia which I 
offered vesterday an additional section, which I think is 
pertinent. 

The Court: What section is that? 

Mr. Busby: Section 27-A, on page 26. 

The Court: Now, section 27 on page 26, yesterday you 
suggested that go in, and I ruled that out. 

Mr. Busby: This is on page 26, section 27-A. 

The Court: Section 27-A on page 26, is that w’hat you 
said ? 

Mr. Busby : Yes. 
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The Court : Yesterday I ruled out section 27 on page 26, 
the whole section. 

Mr. Busby: Yes, sir. I only desire to introduce section 
27-A. The previous one was ruled out. 

The Court : Let me see it. 

Mr. Busby : Section 27, page 26, you ruled out yesterday. 

The Court: Section 27, sub-section A—no person shall, 
and so forth, unless the vehicle is * * * as required by 
section 26. I have to go back and consult that to see what 
the position is. 

66 Section 26, the driver of such vehicle, and method 
of turning at intersections, et al. The driver of a 
vehicle intending to turn at an intersection shall do so as 
follows: 

[The Court read the section.] 

Vehicle approaching and intending to make a right turn 
shall turn as close to the right curb as practicable. 

Mr. Busby: That is what we refer to. 

The Court: That is section 26, on page 25. I ruled on 
that yesterday. I will admit it de bene. 

Now, what is section 27-A? 

[The Court reads section 27-A.] 

Again, I say that is hortatory. That is all right. 

Have you any objection to it, Mr. O’Donoghue? 

Mr. O’Donoghue: No, Your Honor. 

The Court: Then I will admit it. 

Mr. Busby: So that is in? 

The Court: Section 27-A, page 26, is in. 

Mr. Busby: I will put John Benson on the stand. 


Thereupon John Benson was called as a witness for and 
in behalf of the plaintiff. 

Direct examination. 

By Mr. Busby: 

67 Q. How old are you, John? 

A. Twenty-three. 

Q. Do you remember February the tenth, 1947, when 
Roger was hurt in an accident? 
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A. Yes, sir. I do. 

68 Q. Did you see the truck that ran over him? 

A. Yes, sir, I did. 

Q. What kind of a truck was it? 

A. It was a two and one-half ton stake truck. 

Q. Who owned and operated that truck, if you know? 

A. The Government, the Navy Department. 

U. It was a Navv truck of the United States Government? 
A. Yes. 

Q. Who was driving it? 

A. A colored fellow, but I don’t know his name; sir. 

Q. Where were you at the time that Roger was struck 
by the truck? 

A. I was in the kitchen, I just had finished my breakfast, 
and I remember my kid brother, Thomas, I heard him yell, 
and I thought maybe something had happened, and I ran 
out. I seen him kick, my kid brother, I seen him kick. 

Q. Where was he? 

A. Under the truck? 

Q. Under the truck? 

A. Yes, sir. 

Q. What part of the truck? 

69 Q. What part of the truck was he under? 

A. Between the tire rack and the back, his leg was 
hanging over the rack? 

Q. Where is that rack? 

A. It is under the truck, it comes down, it comes straight 
down from the body, and then there is a curve and then 
there is a straight bar and another curve in the bar going 
up to the body, and—on the other side. 

The Uourt: What is the number of that picture? 

Mr. Busby: Exhibit P-1. 

By Mr. Busby: 

Q. Yes. Is that a representation of the truck? 

A. No, sir. That is not the truck. 

70 By the Court: 

Q. What is the difference between that picture and the 
one that rail over your brother? 

A. The one that ran over my brother had a stake body, 
it was made for hauling stuff like loose material, and it did 
not have anv side pieces like this up and down, like this 
one [indicating]. 

Q. Well, apart from the body of the truck, was the struc¬ 
ture of the truck approximately the same? 
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A. Well somewhat like it. 

Q. Especially the wheels? And the front end? 

A. The wheels appeared to be a little bit bigger. 

By Mr. Busby: 

Q. You mean that the wheels w T ere bigger on that picture 
of the truck, or the one that you saw? 

A. The one I saw. 

Q. I hand you another picture, marked P-3,- 

A. Well, on this here one, you can not see the rack, and 
this is rather low to the ground. 

Q. Is that the type of truck similar to the one that hit 
your brother? 

A. No, sir. I didn’t look under it, I just noticed that the 
rack was hanging down. I notice that this has no 
rack. 

71 Q. Now, this is a picture that has been taken of 
the body of the truck, is that right? Where was your 

brother’s body when you saw it? 

A. It was past the rack. 

Q. Now, how close did that rack come to the ground? 

A. I could not say, but it was hanging down. 

Q. And- 

By the Court: 

Q. It appears to be a little over a foot from the ground? 
A. It is the rack made for them to carry the spare tire 
there. 

By Mr. Busby: 

Q. But that is the kind of a truck that your brother was 
struck by? 

A. Yes, sir. 

Q. When you got out to the truck what situation was 
Roger, your injured brother, in? 

A. He was laying with his head towards the sidewalk, with 
his head towards the—laying sort of hunched up. 

By the Court: 

Q. Which side was he lying on? 

A. The boy, he was laying on this side. 

Q. Which side was pointed towards New Jersey Avenue? 
A. He was laying with his head toward the east side 

72 of New Jersey Ave. 

By Mr. Busby: 

Q. He was laying, pointing towards the east side of New 
Jersey Avenue? 
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A. Yes, sir. 

Q. Now, do you know where this was with reference to 
that watering trough? The one on New T Jersey Avenue, 
where would that be? 

A. He was about even with it, the water trough. 

Q. Was that close to the center of the street, or where 
was he located ? 

A. Not quite half way. 

Q. Well, which way not quite half way? 

A. Toward the east,—east side. 

73 Q. What was done after you got there? 

A. I told the colored fellow to move up his truck, 
and he moved it up, and I saw my little brother kick, and I 
ran into the house- 

By the Court: 

Q. You saw him kick, is that what you said? 

A. Yes. 

By Mr. Busby: 

Q. Was that after the truck was off of him? 

A. Yes, sir. 

Q. Then what did you do ? 

A. I ran back to the house and got a jacket and put 
under him. And I picked him up and put him in this fellow’s 
car, I don’t know whose it was, and took him to the hos¬ 
pital. 

Q. What hospital? 

A. To Providence. 

74 Q. I hand you a picture, P-2, purporting to have 
been taken on the spot. 

A. Yes, sir. 

Q. Do you see that black streak? 

A. Yes, sir. 

Q. Do you know what that represents? 

A. That is blood. That is just the way it ran. 

Q. How far did it run? 

A. To the gutter. 

Q. How far was that? 

A. Well,- 

Q. How far was that to the watering trough? 

A. Well, about four feet, I guess. 

Q. Was that to the west side or to the east side? 

A. The east side. 

Q. Now, was your brother conscious when you picked him 
up? 
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A. No, sir. 

Q. And- 

A. He did not regain consciousness for three days. 

Q. He was unconscious for three days? That is, after 
that? 

A. Yes, sir. 

Q. You took him to Providence Hospital, where did you 
take him to there? 

75 A. To the emergency room. 

76 Q. Do you know where the mail box is? 

A. Yes, sir. 

Q. I will ask you if you know where the stop sign is on 
New Jersey Avenue, on the west side? 

A. Yes, sir. 

Mr. Busby: Does your Honor care for me to go into that? 
The Court: I am acquainted with the physical locale. 

By Mr. Busby: 

Q. On the side of New Jersey Avenue near your home 
were the cars parked near the corner at that time ? 

A. No, sir. 

Q. Do you know that? 

A. I know that. 

Q. How far was the nearest car parked from the corner? 
A. Well, I would say it was parked next to the steps of 
the house. 

Q. How far was that from the corner? 

A. It was about 45 feet, I guess. 

Q. Were there any cars parked in front of the stop 
sign at the time that you ran out that morning? 

A. No, sir. 

77 Q. How far was the nearest car parked from the 
stop sign? 

A. Well, I guess it was about twenty-five feet. 

78 Q. So that you were not there when the police came ? 
A. No, sir. 

Q. You were not there when the investigating men came 
there? 

A. No, sir. I was at the hospital. 

Q. At the time that you picked him up what was his 
appearance? 

A. Well, I know that I pulled the skin with my hand 
forward on his head. The skin was torn off on this side. 

Q. How big a piece of skin was torn off? 

A. As big as my hand. 

Q. Was there hair on this skin, or was it bare? 
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A. Yes, sir, there was hair. 

79 Q. When the Navy truck was stopped when you got 
out there, where was it with reference to the center 

of the street? 

A. The left wheel was over the middle line, the middle of 
the street line. 

Q. Over in which direction? 

A. To the left. 

Q. On New Jersey Avenue, to the right or on the 

80 other side? 

A. To the left side. 

Q. To the left side? 

A. Yes, sir. 

C ross-examination. 

By Mr. O’Donoghue: 

Q. You say this picture does not show the truck in ques¬ 
tion? 

81 A. No, sir. 

Q. Do you see—do they show a tire rack? 

A. No, sir. 

82 Q. Showing you Plaintiff’s Exhibit 1. That was 
not the truck, you say? 

A. No, sir. 

Q. You say it was a Government truck, a U. S. Navy truck 
that hit your brother? 

A. Yes, sir. 

83 Mrs. Lillian Benson was called as a witness. 

84 Q. What relation are you to Roger Benson ? 

A. His mother. 

Q. How old is Roger? 

A. He is seven years old. 

Q. How old was he when he was hurt, or when he was 
struck by the automobile? 

A. Five. 


86 Q. Now, prior to the time that he went to the hos¬ 
pital, what was the condition of Roger’s health before 
he was hit by the automobile? 

A. Perfect, so far as I know. 

Q. What about his hearing? 
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A. That was all right. 

Q. It was perfect? 

A. Yes, sir. 

Q. What about his eyes? 

A. They were, too. 

Q. Well—did he ever complain of illness, headaches, or 
anything of that kind? 

A. No. 

Q. Did you have to have a doctor for him ? 

A. No. 

87 Q. Now, since he has been back, I will ask you if 
there has been any indication that he was not all 

right ? 

A. Well, he has headaches now. 

Q. What does he do when he has headaches? 

A. He just lies down until he gets over them. 

Q. How often does he get them? 

A. Well, I can not say just how often. 

Q. Has it been one time or several times? 

A. It has been several times. I just cannot state how 
often. 

Q. Does he have his headaches at any special time? 

88 A. Well, in the afternoons, usually in the after¬ 
noons. 

89 The Court: When is Roger’s birthday? 

The Witness: June fifteenth. 

##**••• 

Direct examination. 

By Mr. Busby: 

Q. Please state your full name to the reporter and to the 
Court. 

A. My name is John W. Benson. 

Q. What relation are you to Roger Benson? 

A. Father. 

90 By Mr. Busby: 

Q. Who supports Roger Benson? 

A. I do, now. 

Q. You are his father? 

A. Right. 

Q. There have been considerable doctors’ and hospital 
bills in this case? 

A. Yes, sir. 




46 


91 By Mr. Busby: 

Q. Now, you spoke of the eyes; his eyes, what was the 
condition of his eyes? 

A. His eyes were in pretty bad shape at one time. 

The Court: Well, what did you see about them? 

The Witness: His eyes were at about a forty-five degree 
angle, you did not know whether he was looking at you—at 
you or someone else. 

By Mr. Busby: 

Q. Were they straight or crossed? 

92 A. Crossed. 

Q. How long did that condition remain? That is, 
after he got home? 

A. It remained for about two or three months. And they 
told me that his eyes would never come straight again. 

Q. Now, do you know whether or not he continues to have 
headaches ? 

A. Yes, he does. 

Q. What does he do when he has those headaches? 

A. Well, he has to lay down until he gets over them. 

Q. How long does it usually take him to sleep them off? 
A. Well, I don’t kno-w, something like two or three 
hours. I got off from work about four o’clock and by the 
time I get home, around a quarter to five, he would be 
asleep then. I w T ould ask his mother “Where is Roger?” 
and she would say, “He has got a headache again.” 

• ••••#• 

97 Charles Parker was thereupon called as a witness 
by and in behalf of the plaintiff. 

By Mr. Busby: 

Q. Where do you live? 

A. I live at 1120 New Jersey Avenue. 

Q. And did you live there on February tenth, 1947? 

A. I did. 

Q. Did you know where Mr. Benson lived at that 
time? 

98 A. He lived across the street. 

Q. Do you remember the occasion when Roger Ben¬ 
son was struck by a Navy truck? 

A. I was traveling east on New Jersey Avenue- 
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Q. Do you remember the occasion? 

A. Yes, sir. 

Q. Where were you at the time—did you see this Navy 
truck at any time? 

A. I seen the truck before it got to the corner. 

Q. Before the corner of what? 

A. The corner of M Street and New Jersey Avenue. 

Q. Where were you at that time ? 

A. I was right near the corner. I was right by the bank. 
I was about as close to the bank as I am to that fellow 
there [indicating] and the truck came around the corner 
like this [indicating] he made a wide sweeping turn, the 
Navy truck, and the little boy, who had been running across 
the street- 

Q. You say the little boy had been running across the 
street? 

A. That is right, he was going across the street, and I 
thought he was going over to the watering trough. And 
I looked, and I—the next think I saw was the Navy truck 
had knocked him down. 

Q. Were you there? 

A. I had not actually got to the corner,- 

99 Q. Did you see the truck? 

A. Yes, I seen it. 

Q. Did you see the little boy after he was struck? 

A. Yes, I saw him. 

Q. Did you see him while he was under the truck? 

A. No, somebody had picked him up, and they carried 
him to the hospital. 

Q. Mr. Parker, where was the truck when vou first saw 
it? 

A. When I first saw the truck? 

Q. Yes. 

A. It was coming around M Street into New Jersey 
Avenue, sir. 

Q. Which way was it going, east or west on M Street 
then? 

It was going west on New Jersey Avenue, and as it ap¬ 
proached the corner of M Street and New Jersey Ave¬ 
nue— 

Q. Can you give us an estimate of about how fast the 
truck was traveling? 

A. It appeared to me that it was traveling about 18 to 20 
miles an hour. It went down New Jersey Avenue fast. 

Q. It went down New Jersey Avenue? 

A. Yes. After it turned on to New Jersey Avenue, I 
figured it was going about 18 to 20 miles an hour. 
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Q. Did it make a regular turn? 

100 A. It turned just about like this [indicating a wide 
sweeping turn]. I was going this way, and the truck 

was going that way [indicating]. 

Q. As 1 understand you, you were facing the truck; is that 
right ? 

A. I was coming this way, and thtf truck started to make a 
turn like this [indicating]. 

Q. Did you see the little boy when he was struck? 

A. I did not see the truck when it hit the little boy, by 
the time I got up there the little boy was on the ground and 
the people were all around there, the people were around the 
truck. 

Q. Xo, no. Did you notice how the truck driver made the 
turn? Do you know whether he turned wide and fast? 

A. Do you mean the truck driver? 

Q. Yes. 

A. He turned like this [indicating,] and the truck pulled 
out this way like this to make a turn [indicating]. He made 
a wide, sweeping turn. 

Q. Do you remember where it was with reference to the 
center of the street when you got there? 

A. It was not exactly in the center, it looked like it 
was about that much [indicating] from the curb. 

101 The Court: I hand you this photograph—for the 
purpose of the record, Mr. Reporter, showing the wit¬ 
ness Exhibit P-2—do you recognize that picture? 

The Witness: Yes, that is the Navy truck. 

The Court: What is this street here [indicating] ? 

The Witness: That is M Street. 

The Court: And this is supposed to be New Jersey 
Avenue. Now, where were you when you were coining along 
M Street? 

The Witness: I was coming along M Street, facing New 
Jersey Avenue. 

The Court: Where had you gotten? 

The Witness: I was right close to the corner. I was not 
quite up to the corner, I was about opposite the corner 
of the house. 

The Court: Then you were not right close to the corner? 
The Witness: No, I was a little ways from the corner. 
The Court: When you saw the truck? 

102 The Court: I show the witness Plaintiff’s Num¬ 
ber 1 for identification. Does that show the picture of 

the truck that you saw that morning? 

The Witness: Yes. It is just like the truck. It had a 
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light body, you can see the letters on the side of the truck. 
The Court: What did the letters say on the truck? 

The Witness: I think it was a Government truck. 

The Court: What did the letters say? Did they say 
Government truck? 

The Witness: U. S. Navy. 

The Court: Do you read? 

103 The Witness: Not much. 

Cross-examination. 

By Mr. O’Donoghue: 

Q. Now, do you know which side of the street he 

104 was on when he started to run across? 

A. He was on this side. 

Q. Which side? 

A. He was on the further side, next to the bank. 

Q. How close to the watering trough was he? 

A. He was right close to it. He was running. He was 
a little fellow. He was just about here [indicating]. 

Q. Did you see the truck hit him? 

A. I did not see the truck actually hit him, he fell on this 
side [indicating]. 

105 Q. Do you know what part of the truck struck him? 
A. I don’t know, it looked like the truck’s wheel. 

Q. When the truck hit him, how fast was he going? 

A. He was going, when he came around the corner, I 
should say he was going 18 to 20 miles an hour. 

Q. How fast did he continue to go after he turned the 
corner? 

A. Well, he sort of straightened out, and then the little 
fellow, he tried to dodge him. 

107 Henry Watts was thereupon called as a witness 
for and on behalf of the defendant. 

Direct examination. 

By Mr. O’Donoghue: 

Q. What is your full name? 

A. My full name is Henry Watts. 

Q. Were you employed as a driver by the Navy Depart¬ 
ment? 

A. Yes, sir. 
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Q. Now, Mr. Watts, calling your attention to the morn¬ 
ing of February 10th, 1947, were you driving a U. S. Navy 
truck at about the hour of eleven o’clock on that morning? 
A. Yes, sir. 

Q. Where were you at about that hour ? 

A. I was approaching the corner of New Jersey Avenue 
and M Street. 

108 Q. Tell us exactly what happened as you were ap¬ 
proaching the corner of M Street and New Jersey 

Avenue. 

A. I was proceeding along M Street, and as I approached 
New Jersey Avenue, just as I went around the corner, I saw 
two children run out into the middle of the street; one of 
them stood back, but the other started to run up the street. 
I applied my brakes and just as I brought my truck to a 
stop, the little boy, who running up M Street, he—the 
bumper hit him. The bumper hit him and knocked him 
down. 

Q. Did you see where the two boys were coming from? 

A. No, I did not see where they came from. When I 

turned the corner, I saw the little boy- 

Q. Did you see them run down the hill? 

A. When I saw them they were coming out, running 
very fast. 

109 Q. Now, when you turned in from M Street into 
New Jersey Avenue, did you turn as close to the 

corner as practicable? 

A. Yes. 

Q. Are you familiar with the stop sign on the corner of 
New Jersey Avenue and M Street? 

A. Yes, sir. 

Q. How far from that stop sign was the accident? 

A. Just a few feet. 

Q. Well, how far from the stop sign would you say it was? 
A. Well, it was just a few feet. I applied my brakes and 
the skid marks would indicate that it was 48 feet from the 
corner. The stop sign is supposed to be 27 feet from the 
corner, so it was just a few feet beyond the stop sign. 

Q. That would mean that the back of the truck was a few 
feet beyond the stop sign ? 

A. I- 

Mr. Busby: That is argumentative. 

By Mr. O’Donoghue: 

Q. Now, where were these boys when you first saw them? 
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A. Just as I hit my brake I saw the larger boy. 

Q. You say just as you hit your brake you saw the larger 
boy? 

A. And I endeavored to stop. 

Q. Now, where was the little boy when you first saw 
him? 

110 A. When I first saw the little boy, he was out in 
the street. 

Q. And which way was he going? 

A. He was coming across the street, he was going in 
the direction of the water trough. I saw the little boy 
and then I threw on my brakes. 

Q. Now, did you keep your eye on this little boy? 

A. I only saw one boy. He was out in the street. 

Q. Did you see them run down the embankment, down the 
hill? 

A. No, after I saw them, the older boy, he stopped, but 
the little boy he kept on running, he ran out into the street. 
The next thing I knew, I threw on my brakes and my bumper 
hit him. I got out of the truck and stood there, and the older 
boy came up and I said to him, “Can I move the truck?” 
and he said “yes, you can move the truck.” 

Q. Where was the little boy at this time? 

A. He was underneath the truck. 

Q. What part of the truck was he underneath? 

A. He was underneath the tire rack. I moved the truck 
and the older boy picked the little boy up and put him in a 
private car and took him to the hospital. The police came 
and investigated the accident, and told me I could go back 
to the Navy Yard. 

Q. Do you know in which direction the child was 

111 running, when you first saw him? 

A. Yes, he was running up New Jersey Avenue, 
diagonally toward the watering trough. 

Q. Now, do you know whether there were any cars parked 
on the right hand side of the New Jersey Avenue at that 
time please? 

A. There were cars parked along both sides of New Jer¬ 
sey Avenue. There were cars parked along here [indicat¬ 
ing], and there were cars parked along here [indicating the 
other side of the street]. 

112 Q. Do you know how close the watering trough is 
to the corner? 

A. Well, it is about, oh, I should say 40 to 50 feet. 

Q. How close to the corner was the—were the cars 
parked? 
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A. The cars were parked all along here. [Indicating.] 
The cars were parked between the watering trough and the 
corner. 

Q. How fast would you say you were going, coming up 
M Street, approaching New Jersey Avenue? 

A. I would say I was going between 15 and 18 miles an 
hour. 

Q. When you first saw this boy, where was he? 

A. He was out from the crosswalk. He was running up 
the street. He was running up the street in front of 
me. 

113 Q. Now, on the east side of New Jersey Avenue, 
as you come around the corner of M Street, was there 

a mailbox and a tree ? 

A. There is a mailbox on the corner of New Jersey and 
M Street, and just beyond that is a tree. There were cars 
parked along here on the right hand side as you turn in to 
New Jersey Avenue. 

Q. Can you indicate where you were when the small boy 
started to cross the street; that is, when he came out? 

A. He came out just north of the intersection. 

Q. Now, can you indicate what distance out in the street 
he was when you first saw him? 

A. He was about this distance [indicating] when I first 
saw him. When I went around the corner at first he was 
right about here. 

The Court: For the record, indicating a line drawn along 
the north side of New Jersey Avenue. 

The Witness: One boy, he stopped, but the other 

114 boy, he turned and ran this way. [Indicating.] He 
did not run straight across, he ran this way. [Indi¬ 
cating.] 

Q. Now, how far north of the intersection of M and New 
Jersey Avenue was the little boy when you first saw him 
there, Mr. Witness? 

A. I would say just about ten feet, just about here 
[indicating]; at the time I saw the child he was just about 
here, just below the watering trough. 

Q. So that you travelled, you say, about ten feet from 
the time you applied your brakes? 

A. From the time I first saw him and I applied 

115 my brakes, yes. About this far, [indicating a dis¬ 
tance.] 

Q. Well, where was your truck with reference to the 
center of the street? 
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A. It was just about here. Just a little to one side— 
when I struck him I got out of the truck and walked back 
and looked back, and he was laying under the truck, I 
would say between the front of the truck and the tire rack. 
When I got back there, the other boy, the older boy, said 
it would be all right to move the truck. So I moved the 
truck ahead a little ways. I got in, and he told me, me to 
move the truck up, which I did. 


118 Cross-examination. 

By Mr. Busby: 

Q. At what rate of speed were you travelling along M 
Street as you approached New Jersey Avenue? 

119 A. I would say that I was travelling between 15 
and 18 miles an hour. 

Q. When you made the turn in to New Jersey Avenue, at 
what rate of speed were you travelling? 

A. At that time I think I had slowed down to between 
12 and 15 miles an hour in order to make the turn. 

Q. Where was the—where were the young boys when you 
first saw them? 

A. When I first saw the boys they ran out between two 
parked cars on New Jersey Avenue. 

The Court: Did I understand you to say that the two boys 
ran out from between two parked cars on New Jersey 
Avenue? 

The Witness: When I first saw them. 

They ran out from between two parked cars. 

120 By Mr. Busby: 

Q. Where were you then ? 

A. Just about rounding the corner. Just coming around 
the corner. 

The Court: You say you were just coming around the 
corner when you saw the two boys? 

The Witness: Yes, sir. 

By Mr. Busby: 

Q. And you say the boys were out in the street when you 
first saw them? 

A. I had turned in to New Jersey Avenue, when they 
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rushed out into the street. At first I would say I was about 
8 or 10 feet from the corner when I saw the boys, first. 

Q. Would you say they came running out in the,—to the 
street? 

A. Just as I made my turn, started picking up speed, and 
was about straightening out, when the boys ran out from 
between the parked cars. 

Q. Now, whereabouts were you when the boys came out 
in to the street ? 

A. I was just about here. [Indicating.] I did not see 
but one, and that was the one that ran up the street. The 
other boy, he stopped. The older boy, he stopped, and 
ran back of the truck, and the other boy he continued running 
up New Jersey Avenue, as though trying to run ahead of 
the truck. 

121 Q. You say there were two boys that ran out in to 
the street? 

A. One was larger than the other, and the larger boy, he 
stopped, and he seemed to go behind the truck and then I 
saw the smaller boy, and he kept running up the street, and 
I threw on my brake, and—that is when I noticed the smaller 
boy. 

Mr. Busby: One minute. 

By Mr. Busby: 

Q. You do not mean to tell His Honor that you did not see 
but one boy? 

A. When you are driving a truck, and you see a small 
boy running ahead of you, you do not stop to see if there is 
another boy. You keep your eye on that little boy running 
ahead of you. 

Q. You did not see but one boy? 

Mr. O’Donoghue: Let the witness tell what he saw. 

The Court: Tell us what you saw. 

The Witness: As I came around the corner, I saw the two 
boys. One of them seemed to stop and go behind the truck, 
but the little boy, the smaller boy, he kept running up the 
street. He cut off to my left, and continued running up the 
street. The larger boy, he seemed to run behind the truck, 
but the little boy, he ran right straight up the street, just 
ahead of the truck. And I threw on my brakes, and 

122 in trying to avoid the boy who was running up the 
street. 
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By Mr. Busby: 

Q. Now, if I understand you, when you came around the 
corner you saw the two boys? 

A. When I saw them, the larger of the two boys, he 
stopped, he had not got out into the street. He was just 
about at the edge of the curb, and he stopped and seemed to 
run behind the truck, but the little boy, he took right down 
the street almost directly in front of the truck. 

Q. Where were you when you first saw the little boy? 

A. I had just turned the corner, and was straightening 
out when I saw the little fellow. 

123 Q. Where in the street was the boy lying when you 
stopped your truck? 

A. When I stopped the truck? 

Q. Yes. 

A. He was lying between the front of the truck, under¬ 
neath the motor, just about between the motor and the tire 
rack. 

Q. He was lying between the motor and the transmission, 
was he? 

A. Yes. 

Q. Did you see any blood on the street? 

A. Yes, I saw blood on the street, just as I saw in that 
picture. 

Q. Did you see any skid marks on the street? 

A. Just the tire marks that you notice in that picture. 

Q. How far would you say did your truck go from the 
time you applied your brakes until the time you came to a 
stop? 

A. Well, the skid marks were about 8 foot long. 

Q. I show you this photograph, which has been identified, 
and you will notice that black streak. Do you know what 
that black streak represents? 

124 A. That is blood. When the truck stopped my tire 
rack just about cleared, about cleared him, and the 

rear wheels- 

Q. Did you see much blood on the street when you moved 
your truck? 

A. Yes, sir, there was quite a bit of blood, but not too 
much. I was more interested in getting the truck off from 
the spot so that they could remove the boy to the hospital 
than I was in looking for blood. 

Q. I show you this photograph, and you will notice two 
marks behind the rear wheels of your truck. What do you 
say they represent? 

A. Those are the skid marks. 


56 


Q. The skid marks made by your truck? 

A. Yes. 

Q. Where are the skid marks in relation to the blood? 

A. I would say that the blood was just about where it 
shows in that picture, and the skid marks also. 

Q. Did the blood come anywhere near the skidmarks? 

A. I was too busy to look to see where the blood was, 
exactly, but I would say it is about where it shows in that 
picture. 1 really was too excited to notice exactly where 
the blood was, or where the skidmarks were in relation to 
the blood. I was really very much excited. 

How close to the body of the boy were your rear 

125 wheels when vou first saw the bov? 

V * 

A. When 1 first saw the boy, the rear wheels were 

nowheres near the body of the bov. 

•> * 

Q. You were very much excited at that time? 

A. Yes, sir. 

Q. Were you so much excited that you did not notice 
where the rear wheels were with reference to the body of 
the boy? 

A. I was so excited, to tell you the truth, that I did not 
notice where the rear wheels were. All I know is that the 
older boy said I could move the truck without injuring the 
little boy underneath the truck, and I pulled the truck up. 

Q. As I understand, you were very much excited at that 
time ? 

A. Y’es, sir. 

Q. You were really so excited that you did not notice 
exactly what the position of the rear wheels were with 
reference to the position of the body of the boy underneath 
the truck, is that it? 

A. Well, to tell you the truth, I was so excited that I — 
not pay much attention to that. 

Q. Is there a stop sign there as you come down M Street 
approaching New Jersey Avenue? 

A. As you come down approaching New Jersey Avenue 
there is no stop sign. 

126 Q. Were there any cars parked along M Street, 
or along the north curb of M Street, as you ap¬ 
proached New Jersey Avenue, and made your right hand 
turn? 

A. At that time, there were cars parked along M Street. 
Just how close they were parked to the corner, I could not 
say. 

Q. Now, as I understand, you came down M Street, but 
you were then travelling at the rate of 15 to 18 miles an hour, 
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and as you approached M Street you slowed down a little bit 
to make the turn? 

A. That is correct. 

Q. What kind of a turn did you make into M Street? 

A. There were cars parked along New Jersey Avenue, on 
the eastern side of New Jersey Avenue, and as I came down 
M Street, I made the turn as close as I could to the east side 
of New Jersey Avenue—that would be the right side. 

Q. Do you know at this time whether the buildings were 
along M Street that have since been torn down? 

A. At that time there were houses all along M Street 
which have since been torn down. At that time there were 
houses on all along M Street all up to the corner, clear up 
to the corner. As I turned the corner there was a car 
parked alongside the curb, just about one-car’s length from 
the intersection. 

127 Q. So that, if the houses were still there which have 
since been torn down, could you have seen around the 
corner to M Street on to New Jersey Avenue? 

A. Well, it would make a difference. 

Q. Could you see the cars parked along New Jersey Ave¬ 
nue between the watering trough, let us say, and the corner? 

A. Well, with the houses still up there, and that tree and 
the mailbox, and with the cars parked along the street, it 
would have made quite a difference. I would say- 

Q. Had you completed your answer? 

A. I was going to say that it would have been very difficult 
to see around the corner with the cars parked on M Street 
and the houses still all along M Street and cars parked 
along New Jersey Avenue. 

Q. Now, as I understand it, when you came around M 
Street you made a wide sweeping turn or curve; is that cor¬ 
rect, or not? 

12S A. I made a turn as close to the right hand side of 
the street as it was possible for me to make. 

Q. As I understand you, you went around close to the 
right side? 

A. I was in as close to the right side as it was possible to 
get a large truck around the corner. 

Q. As you approached the intersection, how far out in the 
street, that is, M Street, was your truck? 

A. My truck was out a few feet, but I was not across the 
center line of the street when I made my turn. You must 
realize that in making a turn with a truck of that size you 
have to swing out at least to the center of the street. 
129 Q. You found a lot of traffic on the streets, did 
you not, that morning? 
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A. Yes, there was quite a lot of traffic. There always is a 
lot of traffic at that hour in the morning. 

Q. What kind of a truck were you driving that morning? 

A. I was driving an International two and one-half ton 
stake body truck. 

Q. As I understand, you were driving an International 
stake body, two and one-half ton truck along M Street, 
Southeast, is that right? 

A. Yes, sir. 

Q. And made a right turn in to New Jersey Avenue; is 
that right? 

A. Yes. 

Q. Well, I am not asking you about that. I am asking you 
where they were as you were about to turn the corner; you 
saw these two boys come out into the street, is that 
right ? 

130 A. Just as I went around the corner- 

Q. Just as you came around the corner, you saw 
the two boys, is that right ? 

A. Yes, as I came around the corner I sa y the two boys, 
and they were running from the west side of the street 
towards the east side of the street. 

Q. You say that they were running from the west side of 
the street to the east side of the street; is that right? 

A. Yes, sir. That is right. One of the boys stopped. 

Q. Which one of the boys stopped? 

A. The larger of the two boys. 

Q. The larger boy never did come out in to the street, 
did he? 

A. He came across, and he stopped. 

Q. Did lie come across the street? 

A. As I say, when I turned the corner, the boys were 
running out in to the street. The older boy, he stopped. He 
yelled to his little brother, but the little boy, he kept on 
running. The little boy ran up the street, which would put 
him on my left, and the other boy, he ran to the right. 

Q. As I understand it, the larger boy never did get out 
into the street, is that right? 

A. Well, when I first saw them, they were both running 
out in to the street, but the older boy, he stopped, he ran 
to my right, and the younger boy he ran up the street 

131 to my left. 

Q. You say that the larger boy turned to your 

right? 

___ 

A. The larger boy stopped, it seemed as though he ran to 
the rear of the truck, but the little boy, he kept running 
to my left. 
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Q. As I understand, your testimony is that the larger boy 
ran behind your truck and the little boy ran in front of your 
truck, is that right? 

A. The larger boy, he ran to my right, and the little boy 
he kept running up the street to my left in front of the truck. 

Q. Which boy is it you say turned right? 

A. The other boy, the larger boy. 

Q. Then the little boy, he continued running up the street? 

A. He—yes, sir, he continued running up the street, 
which would be on my left. 

Q. You say the little boy continued running up the street, 
which would be to your left? 

A. Yes, sir, he ran up the street to my left, and to avoid 
hitting the little boy, I swerved to the right, but my front 
bumper hit him. 

Q. How far north of the crosswalk of New Jersey Avenue 
and M Street, would you say that your truck had proceeded, 
when it hit the little boy? 

132 A. According to my understanding, the impact 
occurred about 48 feet north of the north curb of 

M Street. 

Q. How far north of the crosswalk were they crossing? 

A. Well, when I turned the corner and first saw the little 
boy I would say they were about maybe 10 to 12 feet of the 
north curb—there is no croswalk along, I would say they 
were about 10 or 12 feet north of where the crosswalk would. 

The Court: Where was your truck when you first saw the 
little boys? 

The Witness: When I first saw them I would say it would 
be in the neighborhood of 8 or 10 feet from where I saw 
the boys. 

Mr. O’Donoghue: If Your Honor please, I have the meas¬ 
urements of the truck, it shows the overall length of the 
truck. It also shows the skidmarks, I do not know whether 
counsel for the plaintiff would be willing to stiwplate or not. 

The Court: Can it be stipulated as to the size of 

133 the truck? 

Mr. Busby: I will be glad to. 

Mr. O’Donoghue: All right. 

Mr. Grady: The truck is 22 feet long, and it is 7 feet, 
11 inches wide. 

The Court: Very well. Let the record so show. 

By Mr. Busby: 

Q. You say you had been making that turn before? 

A. Yes. 
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Q. Had you seen children there before? 

A. Xo,—of course, you see children in the street at times. 
But I had not seen anv children run out in to the street, one 
stop, and the other continue running up the street ahead of 
my truck. I have never seen that before. 

The Court: Have you seen many or few children in that 
street ? 

The Witness: Well, not too many. I have seen quite a few 
children in the road where and when I would make my turn, 
but they would all scamper off. 

By Mr. Busby: 

Q. At that time were these houses along M Street up to 
Xew Jersey Avenue still standing? 

A. Yes. * 

Q. Then, at that time when these houses were still stand¬ 
ing along Xew Jersey—rather, along M Street up to New 
Jersey Avenue. Xow, from your observation, having 

134 made that turn several times, would you say that 
there are many children in those two blocks? 

A. I would say that there were quite a few children, I 
would not say that there were too many children. 

Q. Did you or do you know whether or not there is a 
school within two blocks from there? 

A. I understand that there is a school within a few blocks 
from there, but at that time of the morning most of the chil¬ 
dren would be in school. 

Q. How about the summer time, have you made that turn 
in the summer time? 

A. Yes. 

Q. Would you say that most of the children would be in 
school during the summer time? 

A. I should not think so. 

135 The Court: How many children, if you can recol¬ 
lect, have you seen playing in that street at one time? 

The Witness: Any particular time? 

The Court: Well, if you can recollect, during the summer¬ 
time. 

The Witness: Well, I have seen quite a few children 
playing there during the summertime when I would make 
that turn. It is hard to say how many, I could not even 
give a guess. 

By Mr. Busby: 

Q. Xow, I may have asked you this, but at the risk 
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136 of repetition, where were the children when you first 
saw them on New Jersey Avenue? 

A. When I first saw them, when I made my turn, they 
ducked out between two cars—between two parked cars. 

Q. Could you tell in which direction they were headed? 

A. Well, it seemed to me, they were headed toward the 
mailbox, diagonally across the street 

Q. When you first saw the children, how fast was your 
truck going? 

A. Well, it had been going along M Street a whole lot 
faster than it was then. I had slowed down to make the 
curve, and was just straightening out and picking up speed. 

137 By Mr. Grady: 

Q. I now ask you, whether or not this photograph, which 
is marked Defendant’s 2 for identification, shows the cars 
parked along there as they were that morning, when you 
came along M Street and made your turn into New Jersey 
Avenue. 

A. There were cars parked along M Street. 

Q. Does it show the cars parked along M Street as you 
saw them that morning of the accident ? 

A. Well, it shows cars parked along M Street, whether 
or not it shows just the exact cars that were parked along 
M Street when I came along there, I could not say. 

Mr. Grady: This photograph was taken on the morning 
of the accident, about a half an hour or so after the acci¬ 
dent occurred. 

The Court: As I understand it, this was a picture that 
was taken on the morning of the accident about half an hour 
after the accident occurred. 

Mr. Grady: That is correct, Your Honor. 

138 Mr. Busby: I would like to ask him one other 
question. 

The Court: Very well. 

Q. Did I understand you correctly to say that “I believe 
I hit the boy at about the same time that I hit my 

139 brakes”? 

A. Yes, sir. 

Q. What did you mean by that ? 

A. I mean that I saw the boy at about the time that 
I put my brakes on. I saw him running ahead of the truck, 
and I put my brake on and I swerved to the right. But I 
hit the boy, at almost the same time that I hit my brakes. 
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Q. You mean that you hit the boy almost the instant 
you put your brakes on? 

A. Well, about the time. I saw the boy and I immedi¬ 
ately put my brake on. 

140 Q. Do you know how far your truck moved forward 
from the time you “hit your brake” until you struck 

the boy? 

A. Xo, all I know is that it hit the boy. 

Q. Do you know what part of your truck hit the boy? 

A. I think it was the front bumper. 

Q. Do you know, I asked you? 

A. Xo, I don’t know. 

141 The Court: Xow, let me ask you a question. 

The Witness: Yes, sir. 

The Court: Where was the body of the boy with relation 
of your truck at the time you got out and examined the 
scene ? 

The Witness: Well, it was just about under the center 
of the truck, a few feet—it was between the motor and the 
transmission. 

The Court: He was under the body of the truck? 

The Witness: He was under the body of the truck, be¬ 
tween the motor and the transmission. 

• ••••*# 

143 John W. Benson, was recalled as a witness. 
Examination. 

By the Court: 

Q. Were you working on that day of the accident? 

A. Xo, sir, I was not. 

Q. What were you doing? 

A. I was sitting at the breakfast table, writing a let¬ 
ter, and when I finished waiting the letter, I gave it to the 
boy to mail. 

Q. Where were the boys? 

A. The boys were in the house. 

Q. Where was the little boy? 

A. I think he w T as in the house too. I know’ I gave 

144 the letter to Thomas to mail, and he started out of the 
house, and the little boy followed him. 

Q. I understood you to say that you were waiting a let¬ 
ter. Is that right? 

A. Well, it was not a letter, it was my income tax return. 
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145 Donald Cefaretti was called as a witness by and 
on behalf of the defendant. 

Direct examination. 

By Mr. Grady: 

Q. Now, calling your attention to the date of February 
10, 1947, were you at that time in the United States Navy? 
A. Yes, sir, I was. 

Q. Did you have occasion to investigate the accident 
which occurred at the corner of New Jersey Avenue and M 
Street on the morning of February 10, 1947 ? 

A. Yes, sir, I did. 

146 A. This appears to be one of the pictures we took. 
Q. I show you a diagram which purports to be a 

representation of that intersection, and I ask you if that 
shows the various measurements, at the scene of the acci¬ 
dent, and whether you have ever seen that before? 

A. Yes, I prepared it. 

Q. Does that correctly show the measurements at the 
scene of the accident? 

A. Yes. 

Mr. Busby: What is that diagram? 

Mr. Grady: Defendant’s 3 for identification. 

147 Q. And did you put the measurements on that dia¬ 
gram on that day ? 

A. Yes, sir. 

The Court: He may answer. 

By Mr. Grady: 

Q. W’hat is the distance of the skid marks to M Street? 
A. From the northern end of the skid marks to M Street, 
forty-eight feet. 

Q. What is the distance from the southern end of the skid 
marks to M Street? 

A. Thirty-eigh- feet. 

Q. I ask you whether or not there was a tree on M Street, 
on the southwest corner of M Street and New Jersey Ave¬ 
nue? 

A. Yes. 

The Court: Let me see that diagram. 

[Diagram handed to the Court.] 
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The Court: I understood you to say that the distance 
from the northern end of the skid marks to M Street 
148 was forty-eight feet. 

The Witness: Yes, sir. 

The Court: And that the distance from the southern end 
of the skid mark to M Street -was thirty-eight feet. 

The Witness: Yes, sir. 

The Court: What was the length of the skid mark? 

The Witness: The length of the skid marks were eight 
feet. 


By Mr. Grady: 

Q. "What is the width of New Jersey Avenue. 

A. Forty-eight feet. 

• •••••• 

150 Mr. Busby: Would the Court care to have any argu¬ 
ment in regard to this matter? 

The Court: Well, I might say that I am rather surprised 
that the doctrine of last clear chance was not brought into 
this case. 

I will take it under advisement. 

152 Filed Aug. 26,1947. Charles E. Stewart, Clerk 

Complaint in Tort for Injury Caused by Motor Vehicle 

Comes the plaintiff, Roger Benson, infant, by John W. 
Benson, his father and next friend, and sues the United 
States Government in an action of tort for injuries caused 
bv negligence of defendant. 

v O O 

1. The plaintiff is a resident of the District of Columbia. 

2. The Court has jurisdiction of this suit under the 
“Federal Tort Claims Act” enacted by Congress, approved 
August 2, 1946, 2S U. S. C. A. section 921. The amount in 
controversv, exclusive of interest and cost, is more than 
$3000.00. 

3. On February 10, 1947, in a public highway called New 
Jersey Avenue, Southeast in Washington, District of 
Columbia the defendant by one of its employees and agents, 
an employee of the United States Navy, drove a motor 
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vehicle against and on plaintiff who was then crossing said 
highway. 

4. As a result plaintiff was thrown down, had his skull 
fractured, his ear torn, his head crushed, his brain and eyes 
and mind permanently injured, and he was otherwise 
lascerated and permanently injured in his nerves and body. 
As a result of his said injuries plaintiff was required to 
remain in a hospital for a long period of time. He suffered 
great pain of body and mind, incurred large expenses 
153 for hospital bills and bills for medical attention. 

Plaintiff while only seven years of age his said in¬ 
juries are permanent and will continue to prevent him from 
developing into a normal man and will continue to impair 
his earning ability and mental capacity as well as affect his 
enjoyment and standing in life. 

Wherefore, plaintiff brings his action against the defend¬ 
ant and demands judgment of the Court in the sum of 
Thirty Thousand ($30,000.00) Dollars with costs of this suit. 

• •••••• 

156 Filed Sep. 22,1947. Charles E. Stewart, Clerk 

Answer of the Defendant, United States of America 

First Defense 

The complaint fails to state a cause of action upon which 
relief may be granted. 


Second Defense 

1. This defendant lacks knowledge or information suffi¬ 
cient to form a belief as to the allegations of paragraph one. 

2. This defendant states that it is not required to answer 
the allegations of paragraph two. 

3. This defendant admits the allegations of paragraph 
three. 

4. This defendant lacks knowledge or information suffi¬ 
cient to form a belief as to the allegations of paragraph four. 

Third Defense 

This defendant states that the injuries, if any, received 
by the plaintiff were the result of his own contributory 
negligence. 
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Wherefore, the defendant having fully answered prays 
as follows: 

1. That the complaint be dismissed. 

2. For such other and further relief as to the court may 
seem just and proper. 

• •••••• 
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166 Filed Apr. 29, 1949. Harry M. Hull, Clerk 

These cases came on for hearing and were tried by the 
Court without a jury, as required by the statute in that 
case made and provided. 

Memorandum Opinion 

Judgment for the infant-plaintiff in the sum of Seven 
Thousand Five Hundred Dollars ($7,500.00). Judgment 
for the plaintiff father in the sum of One Thousand Five 
Hundred Dollars ($1,500.00). 

The injuries sustained by the infant-plaintiff indicate that 
without a doubt he must have been under the truck, which 
is at variance with the testimony of the defendant’s servant. 
In addition, they were of such character that they clearly 
indicate that the child was not only struck but knocked down 
and passed under the vehicle. He was removed from under 
the vehicle after the accident. The defendant’s servant 
testified, if I quote him correctly, that “just as I pulled 
around the corner these two boys came across the street” 
and yet he admits further on that he saw only one boy, which 
indicates negligence upon his part because since there were 
two, if he had looked he would have seen them both. 

167 I conclude further, and find as a fact, that the 
infant-plaintiff did not run out from behind a parked 

vehicle into the path of the defendant’s truck and I find 
further that the defendant’s servant was guilty of negli¬ 
gence in driving over the center line of the street in ques¬ 
tion. My recollection is that he admitted this, giving as his 
excuse the alleged fact that it was impossible to “bring a 
large truck around a corner same as a car”. It is true he 
later testified that he was close to the center of the street 
and doesn’t think he crossed the center-line, but I find as a 
fact that he did. I find further that he was proceeding at a 
speed in,excess of fifteen (15) miles an hour. 

With reference to the injuries, it was testified to, without 
contradiction, that the infant-plaintiff suffered a long 
laceration of the scalp, almost complete amputation of his 
left ear and a long, depressed fracture of the skull. Prog¬ 
nosis as given, however, by medical testimony by which 
I was impressed by reason of its detachment and objective¬ 
ness, as of April 29,1948, is to the effect that the formation 
of the cranial bones was still in process and as a consequence 
the gap would be filled up and that fairly good protection 
would result. With reference to the ear, the result was 
extraordinary, although damage to that organ from the 
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standpoint of its loss of function was to the effect that as 
far as it was concerned, there was an 85% loss but only 
13% in respect to oral hearing (both ears) and that the 
eyes were normal. The hospital and medical bills aggregate 
approximately $1,000 ($972) and in view of the prognosis 
the award made herein to the plaintiff father ought to take 
care of any further expenditures by him in behalf of the 
infant-plaintiff. 

Counsel will prepare tentative Findings of Fact and Con¬ 
clusions of Law. 

Matthew F. McGuire, 

Judge. 

April 29, 1949. 

168 Filed May 31, 1949. Harry M. Hull, Clerk 
Special Findings of Facts and Conclusions of Law 

These cases came on for hearing, were consolidated for 
trial, and were tried by the Court without a jury. They were 
brought under the recent act of Congress known as the 
Federal Tort Claims Act, 28 U. S. C. A. section 921. 

The Court, from the testimony introduced on the trial, 
specially finds the following facts: 

1. These actions were for damages caused Roger Benson, 
an infant 5 years and 8 months of age, by the alleged negli¬ 
gence of the agent and operator of a Navy Truck, the prop¬ 
erty of the United States of America, and for expenses 
caused thereby to the plaintiff-father, John W. Benson, said 
expenses being a result of said injury to infant son. 

2. The operator of defendant’s Navy truck was traveling 
west on M Street, southeast, in the District of Columbia 
about 10:55 a. m. on February 10, 1947, at a considerable 
speed, when he turned north into New Jersey Avenue which 
intersects M Street. The operator of the truck did not turn 
it into New Jersey Avenue east of the center line thereof 
or as close to the east curb thereof as was practicable but 
in turning into said Avenue made a broad swing and crossed 
the center line of said Avenue to the west side and struck 
and injured the infant-plaintiff, Roger Benson, as herein¬ 
after stated. These acts of defendant through its 

169 agent and operator were negligence, which negligence 
was the proximate cause of the injury and damages 

caused the infant-plaintiff. 

3. The operator of defendant’s truck was exceeding a 
speed of 15 miles per hour when he turned into New Jersey 
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Avenue and when he struck and injured the infant-plaintiff; 
the place of the turn was one of unusually heavy traffic; a 
speed of 15 miles per hour was improper and unreasonable 
under the circumstances and was therefore negligence. 

4. The operator of defendant’s truck was negligent in 
that he was not using reasonable care in operating said truck 
and in not keeping a reasonable lookout for pedestrians to 
avoid injury to them at the time defendant’s truck struck 
and injured the infant-plaintiff. 

5. The infant-plaintiff did not run out from behind a 
vehicle or other obstruction into the path of defendant’s 
truck when he was struck by it. If the operator of defend¬ 
ant’s truck had been driving it with reasonable care and 
if he had been keeping a reasonable lookout he could have 
seen the infant-plaintiff in time to have avoided striking and 
injuring him. 

6. The infant-plaintiff was struck by defendant’s truck 
while it was across the center line of New Jersey Avenue 
and on the wrong side thereof. This was negligence. 

7. The negligence of the operator of defendant’s truck 
was the as aforesaid was the proximate and sole cause of 
the infant-plaintiff being struck by the truck, and the in¬ 
juries and damages caused to the infant-plaintiff were a 
direct result thereof. 

8. As a proximate result of the infant-plaintiff having 
been struck and run over by defendant’s truck he suffered 
long lascerations of the scalp and a depressed fracture of 
the skull, and the formation of cranial bones was still in 
process as late as April 20th, 1948 when he was examined, 
and as a consequence of this process the gap in his head will 
be filled up and fairly good protection will result, but the 
injury is permanent. There are permanent scars and bald 
places on the scalp of the infant-plaintiff resulting from 

said injury as a result of the fracture of the skull. 

170 9. As a result of said injury the infant-plaintiff 

remained in a hospital for more than 30 days; he 
was totally unconscious for more than three days; he suf¬ 
fered intense pain for a long period of time; his left ear was 
almost severed from his head and torn off but has been 
sutured back and had healed with good results. 

10. That as a result of said accident the infant-plaintiff’s 
hearing was impaired to the extent of 85 percent in one ear 
and 7 percent in the other ear, with a total permanent loss 
of hearing in both ears of 13 per cent in respect to aural 
hearing and this condition will not improve but in all prob¬ 
ability grow worse. 
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11. The infant-plaintiff required medical treatment for 
a considerable time after leaving the hospital and will prob¬ 
ably require further medical treatment for his injuries. 

12. As a result of said injuries, temporary and permanent, 
the infant-plaintff has suffered damages in the total sum of 
$7,500.00 for which sum he is entitled to a judgment against 
the defendant. 

13. The medical and hospital bills occasioned and resulting 
because of said injury total $972.00, and in view of the prog¬ 
nosis there will be required additional expenses for treat¬ 
ment and care of the infant-plaintiff because of his injuries 
caused proximately by the negligence of defendant as afore¬ 
said, which sums the plaintiff-father has paid or will become 
liable to pay. 

14. The damages which the plaintiff-father, John W. 
Benson, has suffered and will suffer because of said injuries 
to the infant-plaintiff is $1500.00 for which sum he is entitled 
to a judgment against the defendant. 

Conclusions of Law 

1. The Court concludes as a matter of law that the defend¬ 
ant was negligent in operating its truck at the time it struck 
and injured the infant-plaintiff. 

2. The injuries caused the infant-plaintiff were a direct 
and proximate result of defendant’s negligence. 

3. The damages directly and proximately resulting to the 

infant-plaintiff were in the sum of $7,500.00. 

171 4. The damages caused the plaintiff-father, John 
W. Benson, because of said injuries to his infant son, 

plaintiff, were in the sum of $1500.00. 

5. The infant-plaintiff, Roger Benson, is entitled to a 
judgment in the sum of $7,500.00 against the defendant. 

6. The plaintiff-father, John W. Benson, is entitled to a 
judgment against the defendant in the sum of $1500.00. 

The Court will sign an order in accordance with the above 
findings of facts and points of law. May 31, 1949. 

Matthew F. McGuire, 

Judge. 

172 Filed Jun. 16, 1949. Harry M. Hull, Clerk 

Motion for New Trial 

Comes now the defendant in the above-entitled cases and 
by its attorney, the United States Attorney, moves this court 
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for a new trial herein for the reason that the judgment is 
not in accordance with the facts as adduced at the trial as 
more fully set forth in the memorandum of points and 
authorities annexed hereto. 

*•••*•• 

175 Filed Jul. 2, 1949. Harry M. Hull, Clerk. 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed herein 
by defendant, for a new trial, it is this 2nd day of July, 1949, 
ordered that said motion be, and the same is hereby over¬ 
ruled. 

Harry M. Hull, 

Cleric. 

By Eleanor E. Jobe, 

Deputy Clerk. 

By direction of 

Judge Matthew F. McGuire. 

176 Filed Jul. 2,1949. Harry M. Hull, Clerk. 

Memorandum 

This is a motion filed by the Government seeking a new 
trial as a result of a judgment entered against it in a case 
tried to the Court without a jury, under the Federal Tort 
Claims Act. 

First of all, the Court admits now that certain language 
in its memorandum opinion read in the light of what it in¬ 
tended to say, is singularly inept. 

What was meant to be said was, that the presence of the 
child wilder the vehicle and the type and character of the 
injuries sustained, indicated clearly to it that the accident 
could not possibly have happened in the manner claimed by 
the driver, and that the skid marks were made after the ve¬ 
hicle had passed over the infant-plaintiff, he sustaining his 
injuries by coming in contact with a tire carrier or some 
such device protruding from the floor of the truck and ex¬ 
tending perpendicularly toward and within a foot or so of 
the surface of the roadway. 

The testimony of the driver as to his manner of operation 
of his vehicle in a heavily trafficked area, under all of the cir¬ 
cumstances—together with the reasonable inferences 

177 drawn therefrom—was simply disbelieved by the 
Court. Nor is the testimony supported by the physi- 
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cal evidence, for an examination of the photostatic diagram 
(defendant’s Exhibit 5) shows clearly that the left skid mark 
was certainly over the center of the roadway and from the 
beginning of the skid unto the end. An examination of de¬ 
fendant’s Exhibit 4 indicates this still more graphically, 
while plaintiff’s Exhibit 1 and defendant’s exhibits 1, 2 and 
3 did not appear at the trial and do not appear now to be 
photographs of the truck in question. 

It is to be remembered that the court visited the locale of 
this accident, and made its own notes at the trial contempo¬ 
raneous with the testimony proffered and they indicate an 
admission upon the part of the driver of the Government 
vehicle that his left wheel was over the center of the road— 
and although he changed this testimony later, the fact is 
borne out by the exhibits above referred to. 

As far as the boys themselves are concerned, I drew the 
inference from the driver’s testimony that he could not be 
certain about anything in relation to them except that “the 
little boy was struck—the bumper hit him and knocked him 
dawn.” (underlineation supplied) T. 108. 

Counsel further argues: (p. 3 Memorandum of Points And 
Authorities In Support Of Motion For New Trial) “The 
child being small and the truck being high, the bumper hit 
him above his center of gravity and he fell to the street .” 
(underlineation supplied) If this were true then he could 
not have sustained the type of injury suffered by him be¬ 
cause the truck could not have passed completely over him 
and he could not possibly have come in contact with any¬ 
thing protruding from its floor, of the nature and character 
alleged, if it was stopped immediately on contact, and he 
was merely thrown aside striking his head on the street. 
And yet (p. 3) supra counsel argues: “he was knocked down 
and presumable (sic) fell and lay at approximately the 
point where he was struck”. 

Further the witness testified on direct examination by 
Government counsel (T. 108): 

“Q. Did you see where the two boys were coming 
from! 

A. No, I did not see where they came from. When I 

turned the corner, I saw the little boy-” 

while the fact of a wide turn was substantiated by the 
178 testimony of the witness Parker. 

It further may be observed that the transcript sub¬ 
mitted to the Court for refreshment of its recollection is en¬ 
titled on page 3: “Proceedings (Portions of testimony by 
various witnesses).” This is an anomaly difficult to under- 
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stand but I conclude it is presumably correct, save for the 
omission of testimony of medical witnesses, but which is at 
variance with the Court’s notes with respect to the testi¬ 
mony of Watts. 

The Court in conclusion merely observes with respect to 
the Motion generally, that while hyperbole undoubtedly has 
its uses, there are circumstances in which the temptation to 
indulge in it should be sedulously resisted. 

The Court therefore reaffirms its Findings of Fact and 
Conclusions of Law and the Motion is denied. 

Matthew F. McGuire, 

Judge. 

July 2, 1949. 

179 Filed Jul. 25,1949. Harry M. Hull, Clerk. 

Judgment of the Court 

These cases came on for trial before the Court "without a 
jury, and the Court having heard the testimony introduced 
on the trial and having filed his special findings of facts and 
points of law setting forth his findings of facts and points of 
law, it is this — day of June, 1949, by the Court 

Ordered that the plaintiff, Roger Benson, infant, have and 
recover of the defendant, the United States of America, the 
sum of Seven Thousand and Five Hundred ($7,500.00) 
Dollars. The fee of Jeff Busby, attorney for said plaintiff 
is hereby fixed at twenty percent of the amount of this 
judgment or $1500.00 which sum is hereby ordered by the 
Court paid direct by defendant to said attorney out of this 
judgment. 

It is further ordered by the Court that John W. Benson, 
plaintiff father of said infant, do have and recover of the 
defendant, the United States of America, the sum of One 
Thousand and Five Hundred ($1500.00) Dollars. The fee 
of Jeff Busby, the attorney for said plaintiff is hereby fixed 
at twenty per cent of the amount of this judgment or $300.00, 
which sum is hereby ordered by the Court paid direct by the 
defendant to said attorney out of this judgment. 

It is further ordered that the defendant pay the cost in 
these cases. 

Matthew F. McGuire, 

Judge. 

Seen: 

J 

Attorney for defendant. 

Filed Sep. 21,1949. Harry M. Hull, Clerk. 
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Notice of Appeal 

Notice is hereby given this 21st day of September, 1949, 
that the defendant, United States of America, hereby ap¬ 
peals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on 
the 25th day of July, 1949 in favor of plaintiff against said 
defendant. 
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UNITED STATES OF AMERICA, Appellant, 
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ROGER BENSON, Infant, by his Father and Next Friend, 
JOHN W. BENSON, Appellee. 


BRIEF FOR APPELLEE 


Statement of Facts. 

This action was brought under the Federal Tort Claims 
Act, 28 U. S. C. A., section 921, and was tried without a 
jury by Judge McGuire. He heard testimony in the trial, 
and with the consent of all parties, and then went to the 
scene of the accident with attorneys and witnesses where 
he continued taking testimony (Appdx. 34-38). The court 
saw the scene of the accident, the objects referred to in the 
testimony and made a careful evaluation of the proof, 
aided by his personal inspection. 

On February 10, 1947, about 10:55 a. m. the plaintiff, an 
infant of 5 years, 7 months and 20 days of age (Appdx. 45) 
was crossing New Jersey Avenue from his home—the cor¬ 
ner house on the west side of the Avenue—to a mail box 
on the east side of said Avenue, with his little brother, to 
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mail a letter. “He went straight to the mail box” (Appdx. 
36). Officer Williams testified: The mail box is within 
the crosswalk line” (Appdx. 22). The operator of de¬ 
fendant’s truck testified, “Well, it seemed to me they (the 
two boys) were headed for the mail box diagonally across 
the street” (Appdx. 61). 

M Street is verv broad extending east and west. New 
Jersey Avenue is 4S feet wide (Appdx. 4S and 64) to the 
north from M Street. The mail box referred to is on the 
northeast corner of the intersection of New Jersey Ave¬ 
nue and M Street. The defendant’s Navy truck was being 
operated down M Street from the east to the west at a 
speed of at least IS to 20 miles per hour. That, of course, 
would give a travel distance of from 25 to 30 feet per sec¬ 
ond. The truck was a 2 l /> ton stake body truck (Appdx. 
58). It was 7 feet and 11 inches wide, and was 22 feet 
long (Appdx. 59). There was no indication that the truck 
was going to turn from M Street while going west to the 
north around the corner into New Jersey Avenue. “He 
(the truck operator) made a wide sweeping turn” (Appdx. 
4S). “When he came around the corner, I would say he 
was going IS to 20 miles an hour” (Appdx. 49). The opera¬ 
tor of the truck testified, “You must realize that in making 
a turn with a truck that size you have to swing out at least 
to the center of the street” (Appdx. 57). Officer Williams 
testified, “The skid marks were about 40 feet from the 
north curb of M Street near the corner of New Jersey Ave¬ 
nue, slightly more to the left side” (over the center line) 
(Appdx. 21). When the truck was stopped, “The left 
wheel was over the middle line, the middle of the street 
line—to the left side” (Appdx. 44). 

The intersection of New Jersey Avenue and M Street is 
near a public school. Many children are in that locality. 
The operator had knowledge of the dangerous situation at 
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the place of the turn. He stated, “I have seen quite a few 
children in the road when and where I would make my turn 
but they would scamper off” (Appdx. 60). This informa¬ 
tion was repeated three times in his full statement. It was 
always a dangerous traffic place at that time in the morn¬ 
ing. The operator of the truck stated, “There was quite 
a lot of traffic. There always is a lot of traffic at that 
hour in the morning” (Appdx. 58). While the operator of 
the truck states (Appdx. 61) “When I first saw them, when 
I made my turn, they ducked out between two cars—be¬ 
tween two parked cars.” A reading of the other testimony 
of the defendant’s truck operator refutes this statement. 
The testimony of John Benson, the 23 year old brother of 
plaintiff is positive that no cars were parked near the 
corner where Roger Benson entered New Jersey Avenue. 
“Q. On the side of New Jersey Avenue near your home 
were any cars parked near the corner at that time? A. 
No, sir. Q. Do you know that? A. I know that. Q. How 
far was the nearest car parked from the corner? A. Well, 
I would say it was parked near the steps of the house. Q. 
How far was that from the corner? A. It was about 45 
feet, I guess. Were there any cars parked in front of the 
stop sign at the time you ran out that morning? A. No, 
sir. Q. How far was the nearest car parked from the stop 
sign? A. Well, I guess it was about 25 feet” (Appdx. 43). 

About a half-hour after the accident investigators from 
the police department came, pictures were made, and many 
cars were shown to be around. But that was after the 
truck had been removed and the scene was changed. Even 
a different truck had been placed for photographing 
(Appdx. 20, 40). 

On the occasion of the accident the plaintiff and an older 
brother started from the west side of New Jersey Avenue 
across to mail a letter on the east side of New Jersey Ave¬ 
nue in a mail box on the corner. No truck was on New 
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Jersey Avenue at that time. The older boy saw defend¬ 
ant’s truck coming down M Street traveling west (Appdx. 
32). He stopped on the west side of New Jersey Avenue. 
The 5 year and 7 month old plaintiff did not see the truck 
so he went into New Jersey Avenue toward the mail box. 
When the older boy saw the Navy truck turning the cor¬ 
ner into New Jersey Avenue he called out to his little 
brother, the plaintiff, to stop. Then he seemed to see the 
truck bearing down upon him and he turned to the left in 
an effort to avoid being hit. The operator of defendant’s 
truck testified (Appdx. 5S) “Yes, as I came around the cor¬ 
ner I say (saw) the two boys and they were running from 
the west side of the street toward the east side of the 
street.’’ “When I first saw them I would say it would be 
in the neighborhood of 8 or 10 feet from where I saw the 
boys’’ (Appdx. 59) “I saw the boy at about the time I put 
on my brakes. I saw him running ahead of the truck, and 
I put my brake on and I swerved to the right. But I hit 
the boy at almost the same time I hit my brakes (Appdx. 
61). “Yes, sir, he ran up the street to my left, and 
to avoid hitting the little boy, I swerved to the right, but 
my front bumper hit him” (Appdx. 59). The truck passed 
over plaintiff. He was caught by the low-hanging tire 
rack of the truck, was dragged until the truck stopped. 
One ear was almost torn from his head, his skull was frac¬ 
tured in many places, his scalp was badly torn from being 
dragged under the truck while hanging on the tire rack 
from which he was released by his brother John (Appdx. 
40). He was then taken to the hospital where he remained 
for more than a month. 


Argument. 

No question is raised on this appeal as to the amount of 
damages awarded by the court. 

Appellant seems to rely on two points in this appeal. 



5 


First. Contributory negligence on the part of the plain¬ 
tiff Roger Benson, a 5 year, seven months and 20 day old 
infant. 

Second. Insufficient evidence of negligence on the part 
of appellant to sustain the findings of the court, and the 
judgment. 

These questions will be considered in the order stated. 

There is no evidence in the record which would show, 
even if Roger Benson, plaintiff, were an adult, would be 
guilty of contributory negligence. In the first place, deter¬ 
mining contributory negligence on conflicting evidence is a 
jury question, and the court acting in this case as a deter¬ 
miner of facts had found that the negligence of the appel¬ 
lant was the sole cause of the injury and damage to appel¬ 
lee. A reading of the testimony clearly confirms this as a 
correct finding by the court. 

The appellee was only 5 years, seven months and 20 days 
old when he was struck and injured by appellant’s truck. 
How far has the courts gone in holding a mere infant guilty 
of contributory negligence? 

In McDermott v. Severe , 25 App. D. C. 276, 2S6, Chief 
Justice Shepard said, in commenting on an instruction 
given by the trial judge: 

“You are not to contribute any contributory negligence 
to the plaintiff, because this plaintiff is less than seven 
years of age, and the law does not give him discretion. 

• • * We are of the opinion that there was no error 
in giving the one instruction or refusing the other.” 

In McDermott v. Severe , 202 U. S. 600, in affirming, com¬ 
menting on an instruction as to the duties of the motorman, 
said: 

“You are not to contribute any contributory negligence 
to the plaintiff, because this plaintiff is less than seven 
years of age, and the law does not give him discretion. 
Adults have to look out for children of that kind. 
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“This court in Union P. R. Co. v. McDonald, 152 U. S. 
262, 277, quoted approvingly from Judge Cooley in a 
Michigan case, ‘Children wherever they go, must be ex¬ 
pected to act upon childish instincts and impulses; and 
others who are chargeable with a duty of care and cau¬ 
tion toward them, must calculate upon this and take 
precautions accordingly.’ ” (Citing authorities.) 

Barstow v. Capital Traction Co., 29 App. D. C. 362, 
372. 

Second point. The testimony is conclusive that the opera¬ 
tor of appellant’s Navy truck was guilty of negligence. The 
trial court was the judge of the facts as well as the law and 
he found adversely to appellant on both the facts and the 
law. 

In Griffith v. Slaybaugh, 58 App. D. C. 237, 29 F. 2d 437, 
the court fully covered the duty of an automobile operator 
to pedestrians. 

“Defendant was charged with knowledge that other 
persons have the right to use and cross the street. An¬ 
ticipating as he must that the street would be used by 
pedestrians, it was his duty to look, to see, to know that 
pedestrians were not in his road. * * * His failure 
to see plaintiffs in time to avoid injury is no excuse. 
Due care required him to see them. It is negligence 
for a driver not to see pedestrians under such circum¬ 
stances, and it is negligence to so run the machine that 
injury cannot be avoided after such persons are seen.” 

American Ice Co. v. Moorchcad, 62 App. D. C. 266, quoted 
the above opinion with approval. 

Capital Traction Co. v. Apple , 34 App. D. C. 559, 
570. 

Schwartz , Trial of Automobile Accident Cases, page 365, 
sec. 335. 

Turning corner. “When an automobile is turning a 
corner, the driver should take notice that pedestrians 
may be crossing the street, and, under such circum¬ 
stances, the speed of the machine should be slowed and 
operated with care. A pedestrian crossing a street has 




7 


a right to assume that the driver of an automobile will 
operate his conveyance with due regard to the rights 
of pedestrians at such places.” Citing, Buscher v. N. 
Y. Trans. Co., 94 N. Y. Sup. 698. 

Huddy Automobiles, 9th ed., Vol. 5-6, sec. 57, p. 92. 

The operator of defendant’s truck violated the Traffic 
Regulations of the District of Columbia which were intro¬ 
duced in evidence: 

“(a) The driver of a vehicle shall yield the right-of- 
way to a pedestrian crossing the roadway within any 
marked crosswalk or within any unmarked crosswalk 
at the end of a block” (Appdx. 24). 

Sec. 27, p. 26. “No person shall turn a vehicle at an 
intersection unless the vehicle is in proper position 
upon the roadway as required in Section 26 * # * or 
otherwise turn a vehicle from a direct course or move 
right or left upon a roadway unless and until such 
movement can be made with reasonable safety,” 
(Appdx. 25). 

Sec. 28 (a). “A vehicle approaching an intersection 
shall slow down and be kept under such control as to 
avoid colliding with pedestrians or vehicles” (Appdx. 
25). 

Sec. 23. (a). “Vehicles shall be driven upon the right 
half of the highway, and the driver shall drive as close¬ 
ly as practicable to the right-hand edge or curb of the 
highway” (Appdx. 25). 

The testimony shows that the operator of appellant’s 
Navy truck violated all of the foregoing quoted Traffic 
Regulations of the District of Columbia. This court has 
held that, “Violation of an ordinance intended to promote 
safety is negligence.” Ross v. Hartman, 78 U. S. App. D. 
C. 217,139 F. 2d 14. See also Capital Traction Co. v. Apple, 
34 App. D. C. 559. Danzansky v. Zimbolist. 

Speed limit. It was stated in the testimony that the speed 
limit was 25 miles per hour. That was true on a straight 
run on M Street or on New Jersey Avenue but not in turn¬ 
ing around the corner of M Street into New Jersey Avenue 
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or in turning around the corner of any other street. The 
above quoted ordinances apply instead. They demand a 
different speed and care instead of the usual 25 mile city 
speed limit which applied, ordinarily, on straight street 
runs. If the appellant’s Navy truck was traveling even 15 
miles an hour when it turned into New Jersey Avenue that 
was a distance of 22 feet a second. In two seconds the truck 
traveled 44 feet which is just two lengths of the 22 foot 
truck. There is what is called “reaction time” which is 
the interval necessary to apply the brakes. The track trav¬ 
eling 15 miles an hour this “reaction time” would add 10 
feet to the travel distance, and from the beginning of the 
reaction time until the truck came to a stop when traveling 
15 miles per hour would total 52 feet (Appdx. 27). It is 
common knowledge that crosswalks are not on the rounded 
part of street intersections but back about 15 feet from the 
corner and varv being usually about 10 feet wide. This 
meticulous recitals of facts is indulged in to direct the 
Court's attention to the fact that the plaintiff had no time 
to get out of the way when the truck swung around the 
corner striking him on the crosswalk and dragging him 
while he was hanging on the tire rack until the truck stop¬ 
ped. The nature of his injuries, his ear torn almost off, 
the skin of his head torn off in patches, his skull fractured 
in a number of places, plainly indicates that appellee was 
not struck where he was released from the tire rack of the 
truck but that he was struck some distance down the street 
and was dragged under the truck. 

The special findings of facts by the trial court were amply 
supported by the testimony and clearly established negli¬ 
gence on the part of appellant when its Navy truck struck 
appellee and injured him. The law was properly applied 
by the court. 
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Conclusion. 

This case was carefully and properly tried by the trial 
court; justice arrived at; the evidence fully sustained the 
findings of the judge both on the law and facts. 

We respectfully submit that this case should be affirmed. 

JEFF BUSBY, and 
JEFF BUSBY, JR, 

R. T. CROCKER, 

Attorneys for Appellee, 

Washington Loan & Trust Building, 
Washington, D. C. 


